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Ottawa, Ontario, 


Friday, May 19, 1950 
MORNING SESSION 
ARGUMENT BY MR. EVANS (Cont'd) 


MR. EVANS: Before I resume the subject of 
economic, geographic and other disadvantages, my lord, I 
want to have two minutes on the question of equalization. 
Your lordship asked Mr. Shepard whether he could provide 
material from which the Commission could be informed as to 
the condition today, as to the disparity between the Fast 
and West on the formula Mr. Moffat* calculated. I have 
had a request from Mr, Moffat for the information, but 
almost simultaneously our own Accounting Department produced 
the equivalent that we have shown in our brief on page 66, 
Part II; and the figure as of the end of February of this 
year, calculated on the same basis, and including grain -- 
you will remember that Mr. Moffat!S* calculation excluded 
grain -- the so-called disparity is .75 of one per cent 

that is three-quarters of one per cent. That com- 

pares with the figure as at the end of June last year of 
.003 of one per cent. I have prepared a summary of that, 
just bringing it down to date in the same way as it was 
brought down to date in Part II of the brief, which T/file 
as an exhibit. I have not a sufficient number of copies 
of it to supply everyone, but that would be Exhibit 287, 
if your lordship pleases, 

THE CHAIRMAN: Very well. 

MR. EVANS: I have also sent a copy to Mr.Moffat . 

THE CHAIRMAN: It is not ready, is it? 

MR, EVANS: I can give your lordshijs copies: but 
it will be reproduced, 

THE CHAIRMAN: What is the number? 


~ 
iy Sa 
® 


~otredtae , eves30 


OAL CL com . rable? 


(b' soo) 2 


ayia u. ot 
‘5 to0hdve o@3 Garreot T etotod :CHAVE AN Hae 
. : 


sodnavheeth tedto bas ofddetgasg , ohmanIoe | 


t ,St0L qm .& 
iotsngiieupe Yo nofveaup eft mo sedunia ows qvad oF Ine 


Hivorg hivos od senderdy braqged& ‘—- pedtes qinebrol * 


in - ¢ e SLuoo qoLless heer Tere) snd deli iw fiat otra d tat 
, m7 ot 
i uF oF jaytod vilueqelb oy of be , Yano? an kjibaee odd 


fatto .aM alumiet eft ao deoW ba os 


tud ,sohoreoiak ali not teYTo! . a mort daoupat a bad . 


, 
ry sophoty dnomieeqad aottapooos nwo THe yiavoann dLamga. dnomts 


stad wa ol cvore oved ev fecdd dae Laylups lee 


ae “ 
etae to wranided Yo baie sit % } ae otugl?t on9. DAS ats. 039 . 
ko gts a a 
a. ghody antbuioat Bae ,aieed omea ert ao notsiuoles tae 
hepifoe: aotdatuetes ~Stts'TioM a dad? tedmomen Lite doe” 
‘s. se al’) i 
Ineo ag ang YO @Ya et ystweqeth bellen.ce amd =o ater a 
; mos 36H $000 teq ano ‘to aqotiayp-aetns et tect iy: a 
ta aner gael emul to Bae off 35 eA onugkt ond doty eon 
‘42 aid to vtamme os beteqetq ev fi 3 ,@meo Neq oho to 00, se hy 


A 


ene DI ep vew ouse odd Mt oteb. of awob 32 gatgaits a0 a 
ai \ttiw ‘ie uch aft to TL suet mt odsh OF swob ‘9 oe 
~ seigoo. to ted 3 cotolttuae 9 ton sve T state 8 $i 
TRE sted! ing ad bluow gads gud ,esoyieve aque a8 to 
% oapals, iinebaok aoe 2 Mw 

eilew cHoVv 18 ©. et | 


> 
~ 
rae 
2 
” 
bow 


‘Jepvroll.aM ot cqoo « tae gala ovat T 1 EMAVE me : 
Sat Rt) ebaet Jom ot $1. sHasATAn) 


gidebrol soy evita mao Ts sem A 


WC - 23229 - Mr, Evans 


MR. EVANS; It is Exhibit 287. 

EXHIBIT NO. 287: Filed by Mr. Evans; 
Statement showing disparity 
between east and west ~- 
calculated on Mr. Moffat's 
formula. 

MR. EVANS: In putting that in as an exhibit, I 
do not want to take the responsibility of accepting the 
formula. We think the formula has great drawbacks and 
shortcomings, and the difficulties with it appear in the 
evidence before the Board of Transport Commissioners during 
my cross-examination of Mr. Moffatt. 

The second point I wanted to mention in opening, 
which I left rather in the air yesterday, I think -- 

THE CHAIRMAN: Will you pardon me a moment, Mr, 
Evans, I see a reference here at one of the figures to 
Exhibit 326. . Where is that? 

MR, EVANS: That was Exhibit 326 in the 21% Case 
and was the original study done by Mr. Moffat.. It was on 
that exhibit that I cross-examined him, and I think exposed 
the frailties of his approach and his calculation. 

MR. MacPHERSON; May I ask Mr, Fyans this question. 
He says he has sent a copy to Mr. Moffat . In the un- 
avoidable absence of Mr, Shepard who is detained for reasons 
that will be well known to the Commission -- 

THE CHAIRMAN: I beg your pardon? 

MR. MacPHERSON: Mr. Shepard is not here, of 
course, 

| THE CHAIRMAN; No. 
| MR. MacPHERSON: He is very busily engaged in 
Winnipeg at the moment. I wonder if this information has 
just been sent to Mr, Moffat or has it been sent some days 
ago. 

MR. EVANS: It was sent a day or so ago; and Mr, 


Moffatt had been asked by Mr. Shepard to get the information 
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from us, I will give my friend and Mr. Shepard copies of 
this when they are available, 

Then the second thing which I think I had left 
in the air yesterday in dealing with the equalization was 
this, I made the assertion faa of the amendments to 
Section 314, Mr, Bragier's amendment was by far the most 
sweeping, Iam not going to deal with that in detail 
but I would ask the Commission to look at page 15 of the 
Consolidation, because I see that perhaps there may be some 
Girt icurty in interpreting the changes that appeer there and 
the authorship of those changes, That is page 15, my lord, 

THE CHAIRMAN; Yes? 

MR. EVANS: You will see there that certain words 
are struck out by the diagonal strokes of the typewriter, 
Those represent the words -- 

THE CHAIRMAN; I beg your pardon. I notice that 
the amendments which you have on page 15 are credited to 
Alberta and to British Columbia, 

MR. EVANS: That is the point that I think I 
should clear up before I pass on, The diagonal strokes 
represent the words'struck out by both Alberta and British 
Columbia", 

MR. FRAWLEY: No, That has just been drawn to 
my attention, Only by British Columbia. 

MR. EVANS: You did not strike out "the same line 
or route"? 

MR. FRAWLEY: "Passing over the same line or route", 


no: we did not strike that out. 


(Page 23233 follows) 
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MR. EVANS: That was rather confusing to me 
too, 

THE CHAIRMAN: The first words Struck out here 
are "under Substantially similar circumstances and con- 
ditions", 

MR. EVANS: Yes, that ig common to Alberta and 
British Columbia as I am now informed, 

THE CHAIRMAN: That is what I thought. 

MR. EVANS: And then British Columbia strikes 
out in addition "passing over the same line or route" 
and then Alberta adds the underlined words. Now then, 
An Che Yesuit </). 

THE CHAIRMAN: Pardon me, I just want to make 
Sure. Mr, Frawley, would Alberta retain those words 
"passing over the same line or route''? 

MR. FRAWLEY: Yes, my lord, The amendments 
which I have taken the trouble to copy out again after 
the changes I made and Subsequent to my argument, the 
first section of 314 now reads:- 

"All tolls shall always in respect of 

all traffic of the same description and 
carried in or upon the like kinda of cars or 
conveyances passing over the same line or 
route from the same origin to the same des- 
tination, be charged equally to all persons 
and at the same rate whether by weight, 
mileage or otherwise, "' 

MR. EVANS: All I want to leave on the record 
on this point is that British Columbia having struck out 
the words "under Substantially similar cireumstances and 
conditions" and also the words "passing over the same line 
or route", has by that process proposed complete equality 


of rates everywhere in Canada, except only subje@ct to 
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the limitation that they must be on like cars or con- 
veyances.: That was to clarify the statement I made 
yesterday. 


Now, if I may turn to the Subject of:- 


ECONOMIC, GEOGRAPHIC AND OTHER DISADVANTAGES 


I refer to P.C, 6033 - Section 2(a) which 
Soys:- 

"(a) Review and report upon the effect, 

if any, of economic, geographic and other dis- 
advantages under which certain sections of 
Canada find themselves in relation to the 
various transportation services therein, and 
recommend what measures should be initiated in 
order that the national transportation policy 
may best serve the general economic well-being 
of all Canada." 

Much of the evidence and many of the representa- 
tions made to you have concerned themselves with this 
Subject. Indeed, it would not be too much to say that 
most of the representations of the Provincial Governments 
have in one form or another been based upon economic, 
geographic and other disadvantages. 

The remedies proposed, apart from specific 
remedies dealt with under the other heads of the Order- 
in. Council embrace three general matters. These are:- 

(1) Subsidies; 

(2) Relief from horizontal increases; 

(3) The need for rates to eatablish an incentive 
or at least neutrality in the matter of 
location of secondary industry. 


I shall deal with these in that order. 
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1) Subsidies:- 


Our position on the matter of Subsidies is 
Stated in the Brief and by Professor McDougall who was 
called as a witness. In addition, the position has been 
elaborated ‘to some extent by counsel at various stages 
of the hearings. 

It is argued that subsidies should be paid to 
relieve the areas affected by economic, geographic and 
other disadvantages. Some means they say should be found 
by which they should be relieved of the so-called "burden" 
of transportation charges from which they suffer in view 
of their distance from “market, or in view of their 
economic difficulties. 

The sections of the Brief of Canadian Pacific 
dealing with these matters are as follows:- 

pp. 36 to 48 inclusive of Part I. 

Po. 16lcto 170 ti OL Part il, 

The pages in Part I deal generally with a 
comparison between the position of Canada and the 
United States and between various areas in Canada and 
adjacent areas in the United States. Professor McDougall's 
evidence on this subject extends from pages 17767-18006 
of the Transcript. This evidence is particularly 
referable to Paragraph 34 on p. 36 of Part I of the 
Brief in connection with the assertion that the people 
of Canada are at a disadvantage in that the trade of 
Canada has been forced into East and West channels while 
the North and South movement would be the normal move- 
ment. 

My submission is that this statement has been 
amply met by the material set forth in the Brief and 


by Mr. MceDougall's evidence. I have nothing to add 
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except to say that nothing which has been put forward 
in evidence or in argument has disturbed the essential 
Soundness of the contentions made by Canadian Pacific 
on that subject. It is, I think, clear that in the 
very nature of things and quite apart from international 
boundaries, the movements of trade in Canada must have 
been at least as lengthy and must have, generally 
Speaking, followed the same directions as they now do. 
The matter of subsidies is one Which, although there is 
not completely unanimous Opinion among the Provincial 
Governments appearing before your Commission, looms very 
large indeed in the Submissions which they have made. 
Alberta did not ask for subsidies in its 
brief or through its witnesses, but Mr, Frawley, in 
his argument at p 21826 has joined the ranks of the 
Subsidy seekers, Moreover, as I shall show in dealing 
with horizontal increases and long-and-short-haul 
discrimination,there is, to some extent, an indirect 
Subsidy involved in their contentions. Professor 
Stewart, who gave evidence in Edmonton as well as in 
Ottawa, stated at p. 2022 that it would be rather 
inappropriate for him to take a general stand against 
Subsidies although he would not like to see them too 
Widely applied. On p. 2023 he would not agree that the 
use of subsidies tended to produce an uneconomic use 
of transportation facilities although he was ready to 
admit that it is possible that "public attitude to the 
use of subsidies might become such that the principle 
was applied in cases where it should not be. There is 
danger in that." I pause to Suggest that if the six 
Provincial Governments who now favour transportation 


Subsidies can be said to represent the "public attitude" 
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we have reached the danger point of which Professor 
Stewart speaks, 

Mr. Moffat, appearing for Manitoba, at p.8987 
of the Transcript, went a step further than Dr. Stewart. 
He very definitely indicates that Manitoba is quite 
prepared to adopt the principle of subsidies although 
it adheres to the position that none are necessary at 
the present time to enable the privately-owmed Canadian 
Pacific to operate Successfully. 

At p. 8910 it is clear, in his opinion, that 
the question as to whether in a given case a subsidy 
would be necessary, would depend upon public opinion as 
to the level of freight rates. 

As he put it at the bottom of that page, 
public opinion has to take itschoice either of (and I 
am using his language) "letting go on a rate increase or 
letting go on a subsidy." At p. 8911 he says:- 

"..e..the recommendation which we thought 
your Commission should make should be so framed 
that it would not eliminate the possibility of 
the Government granting a subsidy at some time 


but not a recommendation for a subsidy." 


The Brief of Saskatchewan contains an out and 
out request for a very substantial Subsidy based on 
the example of the Maritime Freight Rates Act which 
is a pure transportation subsidy. 

The Maritime Provinces and the Transportation 
Commission of the Maritime Board of Trade which already 
have the benefit under the Maritime Freight Rates Act 
of a substantial transportation subsidy, are clearly 
anxious to have that subsidy increased. 


We thus have four different viewpoints on 
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the matter which differ only in degree. Alberta, which 
can, in view of the recent discoveries of oil, be 
classed as one of the more prosperous provinces, is 
not prepared to rule out the principle of subsidy. 
Manitoba frankly prefers the Subsidy principle to an 
increase in freight rates. Saskatchewan frankly re- 
quests a subsidy and the Maritime Provinces ask-for 


the extension of their present subsidy. 


(Page 23239 follows) 
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There is a great deal of Significance in these different 
viewpoints and they indicate in my submission, the evil 
tendencies present in the idea of subsidies. My sub- 
mission is, and I will elaborate somewhat on the point, 
that the idea of Subsidy, once it has germinated, is 
something which grows inevitably from the acceptance of 

the idea to a request for subsidies and to the desire 

to extend them. Indeed, as it is argued in the Brief, 

this is one of the principal objections to subsidies, 

and I shall draw attention to that matter at a later stage. 

The subsidies with which we are concerned as 
they relate to transportation can be broadly divided 
into three kinds. 

First, direct payments to an industry because 
of the so-called burden of transportation charges which 
its economic and Beographic position imposes upon Le. 

AS our submission makes clear, this is the only form 
in which Subsidies, if they must be paid, should be 
paid. There is no doubt about our position in this 
matter. Subsidies are bad in any form but Canadian 
Pacific does not take the position that circumstances 
of an unusual kind may not in some cases require that 
Subsidies be paid. If they are to be paid, however, 
they should be directly paid to the industry involved 
and not indirectly as some of the Suggestions propose. 

THE CHAIRMAN: What are examples of present 
Subsidies of that kind? 

MR EVANS: Feed grain assistance, I think, paid 
to the farmer using it. 

THE CHAIRMAN: Is there anything else in Canada? 

MR EVANS: There are a lot of other subsidies, of 
course, that are paid. 


THE CHAIRMAN: TI mean connected with transporta- 
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tion. 

MR EVANS: I know of none at the moment. 

COMMISSIONER INNIS: You would not regard the 
deficits of the Canadian National aS a subsidy? 

MR EVANS: That is a different kind. I have 
three kinds. 

COMMISSIONER INNIS: That is included in--- 

MR EVANS: Yes. f have a very Special section 
On that. What I have mentioned now are direct payments to 
an industry, which I say is the only form which a Subsidy 
Should take if we must have them. 

Second, transportation Subsidies, which may 
for the purpose of my argument be treated as typified 
by the Subsidy under the Maritime Freight Rates Act. 
This subsidy involves a direct relationship between the 
charges for transportation and the amount of the Subsidy. 
Such subsidies are perhaps more correctly described as 
indirect subsidies inasmuch as the Payments are not 
made directly to individuals but are made to the trans- 
portation companies in relation to the transportation 
Service performed. 

Canadian Pacific is strongly Opposed to any 
Subsidy in this form or to any extension of an existing 
Subsidy of this Wiridics #2:¢ recognizes, however, that 
because industries have grown up under the protection 
of this Subsidy since it was first established under 
the Maritime Freight Rates Act, it would cause dis- 
location if it were removed. Canadian Pacific, however, 
takes the position that this form of Subsidy should not 
be applied in other parts of Canada and, above all, 
Should not be extended and increased as is proposed 
by the Maritimes. In fact, the position of the Mari- 


times illustrates the view of Canadian Pacific as to 
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the evils and dangers of such Subsidies. The Maritimes, 
dissatisfied with the benefits they now have, ask that 
they be extended. Moreover, S.skatchewan, which de- 
Sires a Subsidy, is now in competition with the Mari- 
times to obtain a Similar subsidy. 

A further extension of this principle is 
involved in the Suggestions of the Canadian Manufact- 
urers' Assoctation and the Industrial Traffic League 
by which the principle of the Maritime Freight Rates 
Act is to be applied to any upward revision in the 
Crow's Nest Pass grain rates which may prove necessary. 

The third form of Subsidy is a much more 
insidious form. It takes place in various ways which 
tend to obscure from those who pay them, the extent 
to which they are in fact being paid. This, unquestion- 
ably, is the most Serious and insidious form in which 
a Subsidy can be paid. Examples of this kind of sub- 

Sidy are those hidden Subsidies which will result from 

the deficit Operation of railway companies and, even 

more insidiously, the form of Subsidy which is repre- 
Sented by the contentions of the provinces against flat 
percentage increases. i Macro t propose at the moment to 
deal with the question of horizontal percentage increases, 
because I am dealing with that at a later stage, but I 
point out that if horizontal percentage increases are 
objectionable with regard to long hauls, the theory of 
applying maxima or the other alternatives to all long hauls 
presupposes that the cost Of operation for the mileage be- 
tween the point at which the maximum Operates and the point 
of destination does not increase as do other costs. BS yey Ey 
fact, they increase as do other costs, the application 

of such forms of increase tends to put higher rates 


on short hauls and to excuse the longer haul from paying its 
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full proportion of the cost of transportation. This then 
is a form of Subsidy of the most insidious kind. As the 
Drayton-Ackworth Commission said at p. 72 (p.20612 of the 
transcript), such subsidies are "wrong in principle". 

Now, I do not want it to be inferred from that 
that the Drayton-Ackworth Commission was talking about 
a horizontal percentage increase; it was talking about 
the kind of subsidy that I am Speaking about. 

There was some tendency on the part of 
provincial counsel during Mr. McDougall's evidence in 
chief to treat as absurd the suggestions in the Canadian 
Pacific Brief and in Mr. MeDougall's evidence with 
regard to the example he gave of free transportation. 

I should perhaps make clear the purpose of this example. 

Quite Obviously, free transportation would be 
an answer to all economic an@ geographic disadvantages 
of the various areas in Canada. The value of using 
Such an example is that the only way that one could 
remove all these disadvantages would be to provide 
free transportation. By free transportation I mean 
that no charge is made for the transportation service 
a8 such, but that the total cost of transportation is 
paid by the taxpayer. of course, this really is not 
free transportation, but it is free transportation in 
the sense that illustrates the position we take. 

Now then, if free transportation is wrong in 
principle in that it involves a 100% subsidy by the 
taxpayer, it follows that the principle of Subsidy is 
wrong and that the extent of the wrong is only a matter 
of degree. One I Submit, can quite properly use 
the extreme case in order to prove the evil attendant 
upon the acceptance of the principle. A matter is not 


less wrong in principle, although it may be less 
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wrong in degree, merely because one does not go the 
whole way in establishing the principle. 

There is) however, a further point of import- 
ance in support of the use of such an example. ie as 
that if one accepts the principle of subsidies one 
finds an insatiable appetite for subsidies on the part 
of those who already receive them as well as an increag- 
ing demand from others, who do not receive them to be 
placed on an equal footing with those who do. At some 
Stage of this controversy which will develop, one mus¢ 
put a stop to the tendency. My suggestion is that it 
is far harder to put a stop to a tendency once the 
principle ig accepted than it is to reject the Subsidy 
as a matter of principle in the first instance. We 
therefore submit that the position taken with regard 
to the extreme case is a useful basis upon which to 
examine the Principle as distinct from the degree to 
which the various parties would apply that principle. 

ch an i principle, the ultimate application of 
it results in €conomic waste and this can unquestionably 
be shown by the use of the example of the extreme case, 
it follows that the application of the principle in 
part will algo result in economic waste differing only 
in degree. 

The economic waste is that if transportation 
is Subsidized, that is to say, if the persons using the 
transportation service do not pay the full cost of the 
transportation, then the inevitable consequence is that 
there will be an undue proportion of the total output 
Of labour ana materials devoted to transportation 
Services. This is because the demand for transportation 
will increase as the more distant Shipper sees advantage 


in getting into the most distant market in competition 
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with those more favourably situated to that market. 

Thus the direct and total cost of transportation, 
pyramids as more and more labour and materials are 
devoted to it. The limit upon the use of transportation 
will be reached only when the labour and materials 
devoted to transportation reach the saturation point 

and traffic decreases. At that point we will find a 
very large proportion indeed of the national effort 


devoted to that purpose. 


(Page 23245 follows) 
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I now turn to Part II of the brief, I do not intend to 
read this section because of the pressure of time, I ask 
the Commission to bear in mind in particular the beginning 
of the third paragraph on page 162 of Part II down to 

and including the incomplete paragraph at page 1634, 

COMMISSIONER INNIS: Will that be taken into 

the record? 

MR. EVANS: If you think it is desirable, 

COMMISSIONER INNIS: Yes, 

MR. EVANS: "Subsidies are not a remedy for ex- 
isting discontents which a few suggest haltingly, 
and with diffidence: they seem to be looked on as a 
Sovereign and universal remedy to be applied in 
any necessary degree, and without limit as to time, 
It is true that some of their proponents showed 
themselves aware that there are objections to the 
use of subsidies; but, with or without that preliminary 
bow {0 the canons of financial orthodoxy, they all, 
with ig accord, accept the subsidies already in 
existence and look to see what more can be got. It 
therefore seems desirable to examine subsidies as 
a fiscal device and to make some estimation, 
however rough, of the effect which a radical ex- 
tension in their number and in the amounts given 
under them would have, 

"For present purposes, a subsidy may be defined 
a8 4 payment madeout of general taxation by a taxing 
authority in respect of the production, distribution 
or consumption of goods, services, and other economic 
advantages when it would be possible to allocate the 
actual costs to those who, enjoy the goods, Services, 
and advantages in direct proportion to such enjoyment. 


Under that definition, the free use of ea sidewalk is 
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not a subsidy because it is not possible to charge 
the passer-by directly for its use, The nearest 
approach that can be made to Charging for what is 
received is to assess the property owner for the 
cost and that is normally done, Water may be 
furnished on a flat charge basis so long as use 

is relatively equal, on the ground that it is 
expensive to furnish «4 metered Service; but it is 
noteworthy that as soon as air conditioning Systems 
make that hypothesis less tenable, meters are 
again put forward as the alternative to a very 
costly increase in the water pumping and supply 
System, A subsidy differs from these border-line 
cases in being a conscious attempt to develop a 
different economic pattern than would be expected 
to work itself out, Taxation is levied to raise 
funds, and monies are paid out directly or 
indirectly to those who would otherwise have been 
expected to pay for what they receive," 

The Brief then goes on to point out the various 
motives which result in the payment of subsidies and the 
nature of the Subsidies now paid in Canada whether for 
transportation or other matters, 

"While this list may not be completely inclusive, 
it covers the major part of the subsidies now given, 
It is also fairly obvious that unless there are 
reductions in this list this country will have gone 
very far toward a denial that the price sy stem is 
either an effective instrument for the distribution 
of the national product or that material rewards 
are a necessary incentive to continuity of effort 
in any one narrow function inside a whole society. 


It there is a radical extension of that list it can 
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only come as an acceptance of the view that this 
country ought to move toward a socialistic system, 
Here is a primary decision in social policy which 
must be faced directly ana at the highest levels, It 
cannot be settled by the continuous addition of one 
Subsidy to another - especially when the purpose 
of many of the subsidies presently proposed is to 
neutralise those already given, 

"The initial effect of any subsidy is to give 
to some group what it could not otherwise have at all, 
or have so easily, and to assess the cost of that 
gift against others, It is therefore immediately 
beneficial to those who receive it, whereas the costs 
tend to get spread over a large number, In the 
long run, the result is to retard the redistribution 
of population and of economic effort in response to 
current conditions, Its long-run effect must there- 
fore be to bring about a cumulative reduction in the 
productivity of the country. This is the ma jor 
ground for opposing the granting of subsidies; but 
there are also a number of other considerations which 
in their sum are alone Sufficient to deny their 
value as an instrument of social policy. 

"First of all, it is impossible to calculate the 
net subsidy received by any one interest if more 
than one subsidy is given, A single subsidy is 
not subject to any deduction, When a second subsidy 
is added, it is Paid inpart out of taxes levied on the 
receivers of the first, The more subsidies are 
given, the less is the net value of any one of them 


to their nominal receivers, In the end one comes 
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to a situation in which the effort necessary to protect 


and, if possible, to increase one's own subsidy plus 
the additional taxation necessary to pay all Subsidies, 
Over-balances any net gain received and one is 
left with a situation in which all woulda gain from 
& wiping of the slate. 
"Secondly, the existence of any one subsidy is 
& powerful argument for the granting of subsidies 
to others, [¢ may be simply because the defence 
against such grants has been breached, so that 
anyone with a claim feels that he has a fair chance 
to press it Successfully, It may be that the exis- 
tence of a Subsidy to one interest creates a com- 
petitive inequality so that some other interest asks 
for a subsidy also to restore the old position, 
"Thirdly, attempts to redistribute income on 
this scale inevitably involve a growing burden of 
taxation, The net benefits from Subsidies defy 
measurement because it is not possible to Say what the 
Society would have been like if it had been allowed to 
develop without them, The one certainty in the 
Situation is that those who are engaged in the col- 
lection of taxation have to be Supported out of its 
proceeds and are not available for the production of 
other values in the commercial and industrial System, 
The very weight of this taxation and the difficulty 
of satisfying the rules and regulations of the various 
taxing authorities provide one more hurdle for the 
small enterprise to Clear, and slows down the 
creation of small businesses which, in the aggregate, 
contribute heavily to the total volume of employment, 
"Perhaps the most serious aspect of subsidies 


(and the taxation to Support them) to a country like 


F -< “i 
aur 


my 
a toyts’ ai dotity. at 


arg oF. vanstovss 
Ss OC Ch i aed Ss a a 
autq bbe awe cc ato. se erat | ‘oo lesshtooe 


: a fi <* rast © oe 
2 _— iis - 3 oO ¢gpasaeonn nolss eet, cach | 
~ : Ah Coe. §- Poe ft ok 

at ora hevieost Atay sen gan atone az 
a * * i Me er ae Lofty. 


mot? ofep Slyow fin NO-aw oscil  fotv stek 
aa "© “el ieee med, ehiy fuel 
,avele aft To “ s°' 
mm ” 3 pe 
onan Yo eofegetks edd . gibmon 2" Ls 
aa oe ae 4sXy Aye aa" <= 
"oy antinesa eft TOT InemvaAt® jufttewvod 38 ; 
Py 2» 4 ‘ ae > ae te 4 pate: a mt 


+ 


- a ~~ 
5 Sah ‘ ood fromnte oad vant #T Ba Tan se] “3 ; 
| e a is - oBSS ENA 7. iy ge iB ps) w : rT 
r fr « : . ~ . ¢ er. - 
geady of {oeands mead ean Senety dove senteys ee 
. * ~ 
wend z ? , ¥ . 41 ah ns Se rat Q er = ar ae Cie 
« | » . » F oe ey  } ty * 5 a) f 
wrate tet s sad oh 7 ‘+ afeaot miaLo ¢ aidgiw onoyts 
an, ane ey ea ey eile SLE ek 
7 a 
«at j vii Bee0oUR tt aac HEC) x7 
. ae ; ae f sco vs CO RE ee Oe Stee or 
o. - - 
#f10C i t t eno + eh fede ro eomed 
" PS AOR tte Sih = ee ue 
: { 
. © _ * - $+? 4ar%% 
‘ ue ad ite b ‘ ! { 2 i J ui gs bf e i. _ VJ yitey 
U ae a : Shite yy ae 
snot Hilo eti¢ etotfeot O89 OFLA & tedue -e tol 
Pere “ mee ee By A ¥ a 
x Pa ie weve pri H yee 
" 
o. . oe £ hu 9 7 of burr i" 
i ores se $ Teivoiwn’s gg ; } 4 yt teat 
: nag Pa ae TGA kira : r : tee Sey 
. * on ¢ 
to MeHTNG, AE twot2 Lay f4ndivernt einoe ete 
: presor Bree sued sty ue Os pana ee 
: = . F " pa 
rtob sorbhedue atirrened den oT ,motsexnet 
ng . ayes bap th ea eerie Fey VPs se et a 
aes a “ 2 a ee aa] : 
ait Jostw od. oii hea hon $t esyeaoed Inemotue ren 
: “e e ot .. Saas c x oP Sas * ths i a vir » Sires Seas 7 
of bawolle meod fad th Th we qaed 8 bisow yeoetoos 
; 6 eS - 5 it 4 4 away ee ee iat T Logi al ce fy ae s > 
‘ all 4 4 3 - ~ * 
end s abestieo on : nents Juomsat Loved : 
: ‘ ae by f i " a: ee wt si ae F 
. + 5 
: Lan ft of bene i iw ong oend Bt moldaeudie 
A Pe acagent ea wag? § st 
gdf to Iwo itouque sd/vod { gottexet to mottoel 
’ + ~ ae id at 
%o rotioubeng oft sotraidellawe som ese ome sheasotd 
~*~ 2 ‘ The ag * as a 7 a é ; e < . a Rae 
: f oe a 
fat ae , t : ae 
jmote¢e. Letricspdbal 945 Letomenmot edd al seutny neuto a 
igi ee eek ber + oe oe 5 ene rye ny . 
give riih edgy Ons: rok taxes atdd ‘to sity tow {trev ... 7 
= : 7 . x 7 ARN “1 eS Sa) - od oa rags a 


“quotaev nid 2o snotiel mor bia volun ode sorqtaniee) 30 
ss x p i e <0 


< « ate +e ' 
ae ‘ PTs Bes pa hs | eee gs kt Se ah. 


els 101 olfaud etom Sto sbivorg ache 49 gatxed 
be RLESED (eS r) aeere me a aad eee 


ori? myob ewole baa tebe oF ve narona Lhene 
“nee 4, Ree bt ae Ss cut 


_ ySFagorass ed? nt donde § eoseoniau ud. Lhome 0 Pia 3 
‘al oo Sed ayy 5 ey wera” i? 


snomyo ta to ertaov La ndod - wt eee it 


sepia % Jooqer suobtee Ja) ont eqante 


Pe cs ; 


Np 


- 23249 - Mr, Evans 


Canada which depends so heavily on international trade 
is the fact that they are, in the long run, incon- 
Sistent with thepermanent interests of the country, 

At some Stage in their development a choice must be 
made between permitting the full development of such 
trade and limiting it in order to produce those inter- 
nal transfers of income to which the government has 
committed itself over the years, International 

trade is not consistent with drawing the economic 

life of the country under the control of its central 
government. It is possible to argue that the 

process has already gone too far and should, in 
justice to those who depend on export production, be 


reversed; but it is not possible to argue that 


countervailing subsidies should be paid to export 
producers, At some stage in the building of such 
a complicated administrative structure of taxation 
and subsidies, international trade will find the 
administrative hurdles too high to surmount, 

"What has been said above is not a denial that 
any subsidy is ever justified, nor is it an attempt 
to deny the stresses which are set up in a society 
relying upon prices for its balance and control when 
Substantial changes are inprocess, It is the much 
more limited statement that Subsidies are, by their 
very nature, so dangerous that they must be treated 
with the greatest circumspection, The problem is 
not how to find some worthy recipient of them, it 
is how to keep from developing a whole chain of 
Subsidies which grow in number andin size until they 
become unmanageable, 

"When some large area is faced with a sudden and 


deep readjustment which is too great to accomplish 
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in the time available without grave social disloca- 
tion, a subsidy is desirable to cushion the 
shock which is otherwise inevitable, For example, 
the decline in income in the Prairie Provinces between 
1929 and 1932 was based on two factors, the decline 
in yields and the decline in price, Either one 
might have been Supported with difficulty had it been 
experienced alone, Together they were oerwhelming, 
It was proper under such a situation to attempt to 
break the shock and to bring about a more orderly 
readjustment than would otherwise have been possible, 

"When subsidies are “doused, there should be a 
direct grant given Solely on proof of individual 
need, and to be in regularly decreasing amounts with 
a time limit on its life, This does not mean that 
there may not be occasions when subsidies should be 
reviewed, and, if need be, extended in the light 
of new conditions. It only means that no Subsidy 
Should be set up without a time limit so that the 
receivers of it do not develop a vested interest 
nS ¢ iets re it Should also be clear who pays and who 
receives; and that the receiver is not to lean 
permanently on the public purse, 

"When a subsidy has to be given, the fact should 
be faced honestly and the subsidy given directly. 
When, for example, there is agricultural distress, 
the response to it is a Subsidy paid to those agri- 
culturtsts who are in need, When the attempt is made 
to give it indirectly by compelling a reduction in 
one of the elements of agricultraul production cost, 
as for example, the Crow's Nest Rates on grain, then 
not only is the subsidy shared by many who are not 


in need, but the impact on other shippers is very much 
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greater than if the necessary subsidy had been 
paid directly from the public purse and its burden 
Spread over the whole economy, 
"The opinion of the Board of Investigation and 
Research upon this point is Submitted as pertinent; 
'The indictment of transportation 
Subsidies is a4 Strong one, to be disregarded only 
where there are clearly Overriding public 
Objectives which could not otherwise be 
attained, oh this connection, it is well 
to guard against the inclination to Magnify the 
benefits associated with transportation aids, 
for the obverse of these benefits is the 
costs which are necessary to obtain them 
Public policy shoulda aim to foster the relative 
development of each available kind of trans- 
portation, according to its capacities for 
contributing economically and effectively to 
the transportation 8yStem -- all costs con- 
Sidered, In seeking this end, it is important 
to avoid the tendency, where public expenditures 
are involved, to exalt the benefits and forget 
the costs, which are no less real when they are 
borne by others then those who use the trans- 


portation facilities, 


'A sound and adequate domestic transporta~. 
tion system is most likely to result if the users 
of each means of transportation pay the costs 
which are fairly attributable to their use, 
Maldevelopment and waste are almost certain to 
accompany the provision of transportation facili- 


ties from public funds at taxpayers! expense, for 
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then the surest Zuide to sound expenditure is 
denied -- the calculated judgment of trans- 
portation users who indicate their preference 
by an effective economic demand. Not only is 
there the possibility that transportation = 
facilities will be Ooverdeveloped in the agerogate; 
it is more likely that the different types 
will not be preperly developed relative to 
each other -- with the result in either case 
that the over-all costs of transportation 
(public and private) are increased, 

'The sound general principle, therefore, 
is to withhold subsidies to domestic trans- 
portation rather than to grant them, Sub- 
Sidies are at their best when they are extended 
temporarily to cope with emergency conditions, 
or to give an initial impetus to a new form 
or facility of transportatim which holds promise 
of becoming an essential pert of a sound and 
adequate system, On the other hand, finan- 
Clal aids are likely to be at their worst when 
they must be continuously extended to enable 
the subsidized type to make its way in the 
competitive transportation system, If a 
Particular kind or facility of transportation 
does not require a Subsidy for its proper 
Sustenance in meeting essential public needs, 
an unnecessary bounty is conferred, If a 
Subsidy is required to sustain a certain 
type of transportation, the question shifts 
to whether there is a real and compelling 
Public need for the particular transportation 


facilities which are thus made possible, ! 
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"This is not a new problem nor one peculiar to 
Canada, It has been met many times, in many 
different guises in many countries; but always the 
answer is the same. Subsidies are dangerous, They 
are to be used only with caution and with a clear 
appreciation of the danger that what begins as an 
honest attempt to help the unfortunate may end as a 
cancerous growth, 

"The alternative to a policy of subsidization 
is to allow the existing price system to work, One 
can admit all its drawbacks and still make the economic 
case for it on two grounds, The first is that it 
compels the taking of corrective steps as soon as 

disequilibrium develops, When government price- 
fixing and subsidization are used, the inevitable 
tendency is to postpone politically unpleasant action 
until it becomes inescapable, What could have been 
done in small corrective steps becomes a landslide, 

"The second is really another aspect of that 
PivsE point ~.. namely the self-cleansing capacities 
of a free price Ssysten, Those whose incomes are a 
charge on the public purse are not given to removing 
the source of their livelihood at the earliest moment 
that it can be dispensed with, It is so also with 
the receivers of Subsidies, There are always reasons 
why subsidies should be continued, and if they are 
continued they end by growing themselves and by 
contributing to the creation of others, That form 
of waste is much sooner extinguished where respon- 
Sibility is concentrated and where waste cannot be 
compensated by drafts upon public revenues, The 
result is that under a price system the community 


is healthier and more productive than it could 
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otherwise be, It gets a greater product from the 
Same effort than it possibly could if it refused 
to submit to this continuous cleansing process," 

As has been shown, one of the evils of trans- 
portetion subsidies is that they tend to hide the true 
cost of transportation, It is also true that whether the 
Subsidy be a transportation Subsidy or not, the principal 
evil is this tendency to hide the true cost, If the 
system of subsidies is Sufficiently extended (ana, in 
fact, coupled with the tendency of those who have not 
obtained subsidies to press for them and the pressure of 
those who have obtained Subsidies to press for greater 
Subsidies) it tends to hide more and more the true cost 
of production of the materials of trade and commerce, 

It is precisely here that we find the principal 
evil since this inevitably must lead to socialism, I 
Should like to refer in this connection to a recent book 
called "Human Action" by Ludwig von Mises, I have not 
had time to read this book but I have read with the 
greatest interest 4 Summary of the conclusions of the 
author which appeared in four instalments in the "Wall 
Street Journal" beginning with the issue of December 12th, 
1949. I have had this Summary reproduced for the use 
of the Commission if the Commission desires it, I 
have also copies for our provincial friends, These 
are photostatic copies, Iam not going to refer in any 
great detail to these but there are some paragraphs that 
I think are right in point in my argument. I hope the 
economics professors on the Commission will excuse my 
rather naive attempt to understand the definition appear- 
ing here, but it seems to me that it helps my thinking, 
and perhaps may help the non-economic members of the 


Commission to understand it. 
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The first matter to which I should like to 
draw attention is the definition of the author of the 
term "economics", I may perhaps be forgiven by the two 
members of your Commission who are in the top rank of this 
profession, but I felt it desirable for my own purposes 
to resort to this definition, The Commission will see 
thet it appears in italics in the centre of the first 
instalment of the summary, That is in the centre section 
of the little three colum reproduction under the heading, 
"The Economist's Duty." 

Economics is defined as -- 

". . . 8 science of the means to be applied for 
the attatmment of the ends chosen, not, to be 
Sure, a science of the choosing of ends , oe 
Science never tells 2 man how he should act; 
it merely shows how 4 man must act if he wants 
to attain definite ends," 

My lay interpretation of this definition is that 
economics is a science which predicts the results of a 
certain course rather than a science to determine what the 
course should be, 

The importance I attach to this is that we here 
are gravely concerned with the results which may be achieved 
by a certain course of action. I have concerned myself 
very largely in my argument with an attempt to set forward 
the view of the Canadian Pacific as to what results may flow 
if certain courses as proposed to your Commission were 
pursued, I can, of course, only give a lawyer's inter- 
pretation of what experts say and what experience has 
Shown will be the probable result of those courses, I 
have, in particular, dealt with the threat to private 
Ownership of the Canadian Pacific which some of these 
proposals contain. I think if I were to say what is the 
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principal purpose I have in mind in addressing an argument 
to your Commission, I would unhesitatingly give first 
place to that subject. The matter of subsidy is related 
CO LDS 

The "Wall Street Journal" speaks of the work 
by von Mises as “possibly the most important economic 
treatise of our time", It seems to me that one of the 
most important arguments that could be addressed to your 
Commission on the question of subsidies is to be found 
in the summary to which I have referred, because, as I 
have argued, subsidies tend to obscure true cost. The 
Summary of von Mises' book makes as its principal argument 
against socialism that the reason that socialism cannot 
Succeed is that it has not solved the problem of what to 
do unless it can gauge its results by reference to cost. 

Two extracts from the Summary indicate what this 
problem is, These extracts are as follows -- this next 
extract will be found in the third instalment, December 14th, 
and immediately at the bottom of the first column, 

"If one wants to call antrepreneurial 

action an application of the method of trial and 
error, one must not forget that the correct 
Solution is easily recognizable as such, It 

is the emergence of a surplus of proceeds 
over costs, Profit tells that the consumers 
approve; loss that they disapprove." 

Later in the third column of the same summary 
the author refers to consumers as the ultimate "bosses", 
That is right near the top, it 1s in the first complete 
paragraph in the right hand column of the third sheet. 
There he says: 

"Investors expose their own destiny: this 

makes them responsible to the consumers, the 


ultimate bosses," 
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On the other hand the problem of the socialist 
is stated in the following language about the middle of the 
second column, a very short paragraph, 

"The problem of Socialist economic calcu- 

lation is precisely this: that in the absence of 
market prices for the factors of production, a 
computation of profit or loss is not feasible," 

The summary deals with the efforts of the 
socialist to find an alternative to this need for mea suring 
results in terms of profit. The conclusion is that there 
is no substitute for the free market for this purpose, 

In the last instalment near the end of the first 
column the following appears -- you will see that under 
the heading "Interference with Prices", I think this points 
up my whole argument on Subsidies, 

"Interference with the structure of the 

market means that the authority aims at fixing 
prices for commodities, and services and interest 
rates at a height different from what the un- 
hampered market would have determined, In 
resorting to such measures the government wants 
to favor either the buyer -- as in the case of 
maximum prices -- or the Seller -~ as in the case 
of minimum prices, 

"The characteristic feature of the 

market price is that it equalizes Supply and 
demand, But if the government fixes prices 

at a height different from what the market would 
have fixed if left alone, this equilibrium of 
demand and supply is disrupted." 

The following additional paragraph in the 
second column is also important. That is just overhalf 


way down the second column on the fourth sheet. 
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"If one wants to correct their manifest un- 
suitableness by supplementing the first acts of 
intervention -- 

This has to do with the growth and tendency of subsidies. 
" + with more and more acts, one must go 
farther and farther until the market economy has 
been destroyed and socialism has been substituted 
fort Lig! 

Items 2 and 3 in the concluding statements are 
also important -- that is at the immediate end. 

"2, Men must choose between the market 

economy and socialism, They cannot evade 
deciding between these alternatives by adopting 
a 'middle-of-the-roaqd! position, whatever name 
they giveit. 

"3. In abolishing economic calculation the 
general adoption of socialism would result in 
complete chaos and the disintegration of social 
cooperation under the division of labor," 

THE CHAIRMAN: When you use the word "socialism" 
in this connection, Mr, Evans, do you mean government 
Ownership of all railways? 

MR. EVANS: Yes, all means of production actually 
in the ultimate, 

THE CHAIRMAN: Pardon? 

MR. EVANS: It would be government ownership of 
all means of production in the ultimate, What I am 
Saying here is that Subsidies, particularly transportation 
Subsidies and so-called indirect Subsidies have their 
effect in obscuring the cost of production, and therefore 
they have the effect of producing artifical market prices, 
I do not ask this Commission to debate the question 


of socialism versus private ownership or free enterprise, 
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My point is thet subsidies have been put forward here as 
the solut fof to the railway problem, and the subsidies 
that arg” put forward are of such magnitude that the 
true cost of goods, so far as the cost of goods is 
affected by the transportation charges, will be artificial, 
It will not be disclosed, and I say that if ya do that 
often enough, and it tends to have its own germ of growth 
within it, you ultimately develop into an economy where 
the market is no longer the determining factor, and I say 
that is the inevitable result of socialism, 

THE CHAIRMAN: Do you mean the procedure would 
be this, that the first Step would be the government 
Ownership of all railways? 

MR. EVANS: Yes, 

THE CHAIRMAN: Then the government would have to 
operate and manage those railways, set the rates and so on 
in a manner which would lead to more and more complete 
Socialism in the country. 

MR. EVANS: Yes, 

COMMISSIONER ANGUS: Do you consider that the 
name The Government of Canada has given to the middle-of- 
the-road position is Canadian National Railways. 

MR, EVANS: Well, I am rather diffident in 
expressing my view. I think however, that there is some 
reason to believe that the policy they pursued was wrong, 

THE CHAIRMAN: Was what? 

MR. EVANS: Was wrong, There was perhaps a 
dissenting opinion in the Drayton-Acworth report, as 
I recall it, by an American railroad man who was a member 
of that commission, and who felt that the government should 
not take over these railways and operate them, He said 
that the inevitable result would be large deficits, and 
he thought that the proper practice would be to go through 
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bankruptcy proceedings, 

COMMISSIONER ANGUS: You see there is a sug. 
gestion in the paragraph at the top of page 75A that if 
you take one step you have to go the whole way. The 
contrery position might be if you have taken one step 
perhaps by taking another step you might get a better 
balance, a better stance and not go the whole way. 

Do subsidies on a limited scale not appear as taking that 
second step which perhaps improves your position, keeping 
these metaphors, so that it does not commit you to the 
whole journey. 

MR. EVANS: You are not committed to the whole 
journey, My argument, however, amounts to this, that 
once you adopt the principle that subsidies are to be given 
to compensate for economic and geographic disadvantages 
it is practically impossible to resist the other fellow 
who comes along and Says he has the disadvantages which 
ought to be compensated for, I am not saying it is 
impossible to stop it. We have subsidies in this country 
to far too great a degree, if I may say so. There has 
to come a time, however, when you say "No, we cannot go 
further with this", and I say that time has been reached. 
We have enough transportation subsidies in this country, 
and it has a snowballing effect. We now have six and 
perhaps even seven of our tenprovinces coming forward here 
and arguing that the country in effect cannot afford to 
pay, that is, the shippers of the country, the consignees 
and consumers of the country cannot afford to pay the 
cost of operating its transportation system, and that 
the taxpayers should pay for it. To me, while you cannot 
Say that is the inevitable result, it seems to me when 
you take into consideration human frailties that that 
mushrooming effect is almost the inevitable result, 


Is that an answer to you? 
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COMMISSIONER ANGUS: Yes, It would be possible 
to take this sort of line, As you have pointed out, 
there is probably going to be an increasing tendency for 
railway revenues to be Provided for by long haul traffic 
rather than short haul traffic, 

MR. EVANS: Yes, 

COMMISSIONER ANGUS: One might proceed to say 
that the effect of that will be to make some industries 
uneconomic which in the past have been economic, to create 
Submarginal producers at the end of the long haul in larger 


number than they existed before, 


(Page 23260 follows) 
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COMMISSIONER ANGUS: If that is going to happen, 
it might be arguable that there you have a situation which 
should be mitigated by Subsidies; and that a Subsidy to 
the industry is rather a cruel thing to put into Operation, 
It means that the:: industry is first depressed by rates 
that it cannot Stand. Some farmers, shall we Sey, are 
Squeezed into a Sub-marginal position. Then they must exe) 
to Parliament and then they must get their Subsidy with 
which to pay freight rates; and the political effects of 
that might be a little bit disruptive, An alternative way 
of putting this proposition would be this, There are at 
present two cellings to railway rates, of which of course 
it is only the lower that is operative in any one sector 
of the country. There is the financial ceiling fixed by 
what the traffic will bear and there ig the legal ceiling 
fixed by the rates which the Board of Trensport Commissioners 
S3ys are just and reasonable, 

MR. EVANS: Yes, 

COMMISSIONER ANGUS: Should there be 9g third ceil- 
ing settled by what the economy can stand without too great 
&@ jolt, and then only the lowest of the three would be Opera -~ 
tive, and 1f that bites into railway revenues, shoyld they 
be compensated by a Subsidy? 

MR. EVANS: I am so opposed in principle to that 
thet if I follow the implications of what you S3y, I would 
Still be opposed to thet. It seems to me that short of 
desperate need to build up marginal production, that is 
probably doing more herm to the other producers in periods 
of surplus, It may be that in war time you have to exploit 
these marginol sources of production. But without being 
hard hearted about it 8t all, it seems to me that the 
Ordinary law of Supply and demand takes care of that and 


that there ought not to be, as you say, the cruelty of 
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artificial stimulation and then withdrawal of the Support 
which enabled that artificially-stimulsated industry to live. 
I hope I have understood your question, Dr. Angus. I want 
tov” DB emno expert on soaianihae: I can assure you. But 

my principle is there, that once you begin to do that - 

let me put it this way. If you have 3 marginal producer 

and you try to stimulate him, there sre two kinds you could 
try to stimulate, There is one that must always be 3 mar- 
ginal producer. The other may be an infant producer that 
only needs a little bit of easily-digested food in order to 
thrive end from then on he can go on his own feet. In the 
case of the marginal producer that must always be a marginal 
producer because of his long distance from market, because 
of the quality of the soil perhaps that he is on, that small 
amount of that is production may affect prices. It may 
affect them all over the world if it is whesat. I am not at 
811 sure that it is desirable or necessary to put that fellow 
into production. He may have to produce enough for himself 
and his neighbour, but to put him into production to get into 
the ‘world market is something thet, with my limited 
knowledge of economics, is at least of doubtful value. 

COMMISSIONER ANGUS: I ‘am not at all sure of it 

is whether 
elther. But whet I om really trying to consider,/if we are 
faced with the problem of that sort on 3 really large scale, 
the Board of Transport Commissioners fixing just and resson- 
able rates is the best method of dealing with it. 

MR. EVANS: Oh no, 

COMMISSIONER ANGUS: I think that there is there 
perhaps ea political-economic issue that might require some 
Other method of handling, 

MR. EVANS: Oh, there may be. I have made it as 
Clear as I can in my previow aergument that we do not set 


our minds against Subsidies in cases where a 


direct subsidy is paid 
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to an industry to prevent real hardship. For instance,in the 
depression period in the western provinces, I do not think 
anybody in this country could have Stood by end have geen 
them starve, 

THE CHAIRMAN: You would not call that 3 Subsidy, 
would you? 

MR. EVANS; Any assistance free -- 

THE CHAIRMAN: It was loans; it was grants and 
loans. 

MR. EVANS: There has been a good deal of -- 

THE CHAIRMAN: Had we not better curtail the word 
"subsidy" to the Sense we have been using it so far? 

MR. EVANS: All I om saying isy.& 

THE CHAIRMAN: Another thing. You talk sbout 
the inadvisability of putting people into production in some 
cases. You just said that. 

MR. EVANS: Yes, 

THE CHAIRMAN: Ig it not a fact that every time 
you build oa railway, you put people into production? 

MR. EVANS: I dia not quite put it that way. 

THE CHAIRMAN: TI am putting it thet way. Is that 
not a fact? 

MR. EVANS: Oh, quite, 

THE CHAIRMAN; Wherever you extend a line of 
railway, people G0. in. 

MR. EVANS: Yes, 

THE CHAIRMAN: And they will start producing, 

MR. EVANS: Yes, 

THE CHAIRMAN: And in fact, I have no doubt the 
railways hope to see that happen. 

MR. EVANS: Yes. But my point is that you ought 
not to put that person into production unless he can pay 
the cost of moving his goods to the market he chooses to 


exploit, 
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THE CHAIRMAN: But I am Saying that the very 
fact that your railway is there csuses him to go into 
production, does it not? 

MR. EVANS: Well, I might argue this as an 
answer to that, 

THE CHAIRMAN: That is why you go there, 

MR, EVANS: Yes, sir. But my point is very 
different; because,we will Say,a city has enough buildings, 
a man goes and establishes @ shop. I think he might be 
very wise to look around and see whether there are not 
enough shops to Supply the demand before he establishes 
it. But surely if he 80es into senother Shop and sets 
himself up in business merely because he has the Ooppor- 
tunity and the facilities, he ought not to be Supported 
at public cost. That is my argument on the marginal 
producer, 

THE CHAIRMAN: Yes, But I do not think that meets the 
I am putting, It is not a question of Opening another 
Shop where there are already enough Shops. But you extend 
the possibility territorially, You build a new line of 
railway. 

MR. EVANS: Yes, 

THE CHAIRMAN: In the hope and expectation 
that settlers Will go in there, 

MR. EVANS: Yes, 

THE CHAIRMAN: And on going in there they must 
produce something, 

MR. EVANS: Yes, But we do not build the railway 
in advance of eny settlement; that is very * rarely done, 
That was done in the western provinces, it is true, but 
it was done for 3 different reason. It was to connect up 
8 province which had already a very considerable 


population and which otherwise would be isolsted from the 


. we 
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rest of Canada, But you very rarely find 9 railway 
Simply going into 8 barren country without any settlement 
and without any resources, 

THE CHAIRMAN: No. But the fact that you want 
people is evidenced 81so by this fact I think, you yourself 
work for immigration sand you try to bring people in. 

MR. EVANS: Quite, 

THE CHAIRMAN: Yes. 

MR. EVANS: But it does not follow that they are 
marginal producers, 

THE CHAIRMAN: It must be borne in mind that we 
ere still a new country and sat the Same time 9s very large 
country, 

MR. EVANS: Yes, 

THE CHAIRMAN: And railway development has been 
Something that the companies have striven for, 

MR. EVANS: Yes, 

THE CHAIRMAN: In rivalry with each other, 

MR. EVANS: Yes, 

THE ‘CHAIRMAN: And we have today a certain state 
of affairs, 

MR. EVANS: Yes, 

THE CHAIRMAN: I do not think the time is here 
now when you can sey, "This men haa no business to start 
growing wheat"; T mean, in effect. 

MR. EVANS: No. TI do not say that. 

THE CHAIRMAN: Well, you said you assimilate him 
to a man who opened a shop in a town where there already 
enough shops, 

MR. EVANS: No-sir, T em sorry, I have not 
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Whet I was talking to Dr, Angus about was the 
marginal producer, 

THE CHAIRMAN: [I know. That means marginal 
in respect of distance or market, 

MR. EVANS: It might be, but it might be mar- 
Binal in respect of the quality of his S0il, 

THE CHAIRMAN: Yes. But that is a different 
thing, 

MR. EVANS: Yes, 

THE CHAIRMAN: If he is trying to produce wheat 
on land that is not Suited for it, 

MR. EVANS: Yes, 

THE CHAIRMAN: of course, the farther away he 
is, the worse off he would be, 

MR. EVANS: Yes, 

THE CHAIRMAN: But thet is a thing he should not 
do even if he igs close to the market, 

MR. EVANS: May be so, 

THE CHAIRMAN: If the land igs marginal in 

productive value, that is one thing. 

MR. EVANS: Yom. 

THE CHAIRMAN: Then distance is another sort of 
handicap, 

MR, EVANS: Yes. But the marginal value of the 
land is a very great factor, 

THE CHAIRMAN: Tf beg your pardon? 

MR. EVANS: Marginal land and climatic conditions 
ere very great factors in themselves, 

THE CHAIRMAN: Sometimes you have both, 

MR. EVANS: Yes. 

THE CHAIRMAN: Climate and inferior quelity of the lend. 

MR. EVANS: Yes. I am only dealing generally 
with the principle, 
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THE CHAIRMAN: When you use the word "socislism" 
here, taking it from the context furnished by this writer, 
for the moment you are saying that these repeated subsidies 

would lead to government ownership; 
to the railways / because all the provinces want them paid 
to the railways, not to the industry. 

MR. EVANS: Yes, 

THE CHAIRMAN: You Say the would lead inevitably 
to government ownership of ell the roilweys, That is what 
you have in mind? 

MR. EVANS: Yes, 

THE CHAIRMAN: That igs what you mean, by the 
first step in Socialism, 

MR. EVANS: Yes. Then I say that this author 
points out that the reason for socialism, no matter how 
much it may be theoretically desirable on paper, can 
never succedd, because as it proceeds to its ultimate con- 
dition, it looses track of the market and the cost of its 
activity. It obscures the cost in the process, 

Bat Ge THE CHAIRMAN: Yes, I know. That would be the re- 
the first step were accomplished, as you epprehend, and if 3 
policy of subsidies were adopted and carried to extremes, 

it would lead to the cessation of private enterprise of 
railways and therefore government ownership of sll lines 

of railways. Then the other economic consequences which 
the suthor mentions would be upon the shoulders of the 
Sovernment and of Parliament to deal with. 

MR. EVANS: Yes, 

COMMISSIONER INNIS: You do not think you could 
argue to the effect that some additional subsidies might 
be necessary to keep private enterprise alive? 

MR. EVANS: I do not think there is eny argument 
BOW Coste | Tr private enterprise is forced, because of 


political intervention, if you like, to accept subsidies 
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to keep it alive, that is the one thing. But what I am 
arguing 1s thet you should not consciously pursue a policy 
of subsidizing because that is where you are going to end 
up; aS long as you subsidize private enterprise sufficiently 
you are going to ena up with the government with too close 
8 control over the railways. One of the nicest examples 
of that kind of thing happened in the United States. The 
Government of the United States had given to the railways 
whet they called land grants and in those cases they exacted 
from the railway en undertaking to make certain concessions 
in rates. This forced all other railways which did not 
have those agreements with the government to put in similar 
Yates: dtiths only recently, after 9 most Stormy cereer, 
that the lend grants have been removed. That land grant 
concession has now been removed by law. But what actually 
happened was that by exacting contracts of that kind, and 
forcing other railways who ere in competition with these 
railways to do that, they had actually got to the point 
where these land Srant claims were almost threatening the 
Solvency of some of the roads. I could go into that in 
Some detail, but it does seem to me that once you stert 
the government into 5 railway, it goes the whole way; unless 
it is just the | ‘temporary relief such ag perhaps in 
8 depression time, 

COMMISSIONER ANGUS: I am little bit frightened, 
you see, by the references . _to an American periodical, 
the Wall Street Journal, which has 3 very definite point of 
View and to an Austrian writer who has a very definite point 
of view, to the danger of becoming a little bit Buropean, 
Shall I say, 9 little bit obsessed with these ideologies 
and not keeping constant ly in touch with the problems as 


Chey arise. It seems: to me that you might well’ ergue that since 


you are committed in Canada to s series of subsidies of one 
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Sort or another, ranging over almost every industry in- 
cluding transportation, that you » May well be faced 
with the problem or the continuing problem of subsidy 

in order to keep private enterprise alive rather than to 
try to step back and allow private enterprise to drift 
into the position which you fear, 

MR. EVANS: There are two points on thet. I 
understand that Von Mises has been living in the United 
States for many years. It may well be that the Wall Street 
Journal published that summary because it believes firmly 
in the principles espoused by Von Mises, It does seem to 
me that that Summary which is coached in language used 
by the author himself, are so beautifully reasoned that 
they commend themselves, I do not know anything about 
his Standing as an economist. It is the reasoning that 
appeals to uy ae merely because I happen to €spouse 
private Ownership myself, but the reasoning in that to 

me is something that I should like to see an answer to, 

He says, for example, that the prime difficulty with social- 
ism is this question of financial cost, and he says that 

the only reason ‘that these Socialistic countries have 

been able to carry on is because they have some remaining 
countries where the market economy prevails, and they have 
some measure against which they can measure their own 
results, So that I do not think one can apply ‘as a 

binding authority on any commission or anybody, the opinions 
of an author, TI only offer them because I think they are, 
with my very limited understanding of the subject, well 
reasoned and worthy of comment. My inclination in putting 
this forward would be to ask this Commission to adopt that 
reasoning as my ergument and without regard to the author 


Of it. I think that the reasoning in this. commends itself. 
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COMMISSIONER INNIS: But all ideologies are 
beautifully reasoned, I don't need to tell you as 4 
common lawyer that the common law is always compared 
above reason. One has to face the situation as it arises, 

MR. EVANS: of course, law can never be pure 
reason because one has to deal with Statutes, and I think 
that no one could Suggest that Statutes arise from pure 
reason. I have seen many that didn't. 

THE CHAIRMAN: Can we take it that your warning 
is that this policy of Subsidies, if allowed to Zrow 


and extend, would mean the end of private railway enterprise 


in Canada? 

MR. EVANS: I believe so most firmly, yes. 

COMMISSIONER ANGUS: Mr, Evans, as I understand 
the article (I have not read it), as I understand the line 
von Mises is following it really is in favour of 
uncontrolled private enterprise, that is to Say, aS soon 
es you bring in some element of control you get away from 
this type of argument. May I illustrate? You may have 
part of your line which you would like to abandon, because 
you think you are Operating it at a loss, When you apply 
for permission to abandon, that is refused. That refusal 
is itself an Act of socialism in von Mises! sense, 

MR. EVANS: I quite agree. 

COMMISSIONER ANGUS: And Somebody has to pay 
for Le; 

MR. EVANS: Yes. 

COMMISSIONER ANGUS: Now, the fellow who has to 
pay for it is apparently this man who is paying the long- 
haul rates on his commodity. Now, your argument is that 
you must not conceal the cost of transportation, but 
aren't you really concealing it there, aren't you making 


the man who ships his commodity a long distance pay not 
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only for Carrying that commodity but also pey for 
indemnifying you for operating a line that the Government 
Will not let you abandon; that is to Say, then you get 

& concealed element in the cost that you are asking him 
to pay. Now, is that fairer in any sense than meeting 
that cost that you have to meet on an unprofitable line 
from a Government Subsidy? 

MR. EVANS: Well, I can quite see that the 
logical application of the principle that von Mises here 
has set forth, could be carried to the extent which you 
Suggest. Now, I think that you might make an argument that 

these lines ought to be abandoned, and I don't think 
it would necessarily be bad ‘that they should be 
abandoned, 

COMMISSIONER ANGUS; No, but if you keep them 
in operation, if the Government takes that step - - 

MR. EVANS: If they force you to, 

COMMISSIONER ANGUS: TI mean, if the Government 
forces ‘you to keep that line in operation,» is. dt.din 
Some sense better that the costshould be defrayed by 
excess charges on long-haul commodities than that it 
Should be defrayed by a Government subsidy? ‘6. there 
anything in your argument or in his to meet that point? 

MR. EVANS: I don't think those are the only 
alternatives. If a line is of thin density and has 
no economic justification, but nevertheless the 
railway is forced to operate it, it seems to me that 
once the railway company has asked permission to aban- 
don it and sees no commercial possibilities in it, that 
an argument could be made that if the Government forces 
you to operate it, they ought to pay something towards 
the cost of operating it. I would not go any further 
than that. But, when you say that that in effect 
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imposes additional] costs on long-haul traffic, I don't 
think you can Suggest that is all on long-haul traffic. 
It applies to all traffic. Some small part of the 
additional cost of maintaining that deficient line is 
Spread throughout the rate structure. 

COMMISSIONER ANGUS; Yes, but we are told that 
this 1s a time when there is a tendency to shift the 
source of railway revenue from the Short-haul traffic of 
high grade commodities to the long-haul traffic of 
cheaper commodities; and if that tendency is dominant 
at the period when an increased cost occurs, isn't it 
likely to follow the tendency? 

MR. EVANS: Well, if I may Say so, I think 
the suggestions of that kind have been grossly exaggerated. 
My suggestion is that any large commercial business has 
to meet new conditions. Now, it may be that the pressure 
of competition on a railway could have good effects as 
well as bad effects, and its good effects may extend to 
the long-haul shipper just as readily because the pressure 
of competition has 2a benefit. The difficulty we are 
facing today is that the competition is unfair. If we 
could get completely fair competition with the motor truckm 
for example, then we would have a clear choice whether 
we would carry some of that short-haul traffic by 
motor truclhs ourselves or we would let it go, and I think 
we would then have to make up our minds, so we would 
then be able to cut our losses, increase our efficiency, 
and in the end I think perhaps profit would flow to all 
Shippers including the long-haul Shipper. But, there is 
no answer by merely restricting and restricting. the 
railways and preventing them from making a proper adapta- 
tion to the new conditions through the use of capital. 


I don't know what we can predict for the future, 
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but let us not rush into the acceptance of the idea 
that the long-haul Shipper is ultimately going to pay 
the whole shot, I don't believe that for one moment, 
and I don't believe that a vigorous, healthy railway 
System in this country is going to have that happen, 
because it is just as bad for it to happen so far as the 
railways are concenned as it is for the long distance 
haul. It seems to me that at that Stage you may have to 
decide whether you are going to abandon railway service 
in Canada altogether. TI don't belive that 

THE CHAIRMAN: You used the expression about the 
lorie -Asid Shipper paying the whole shot. That is not 
what is ascerted. Isn't the assertion rather that he is 
paying more than his fair share? 

MR. EVANS: Yes,,.but ultimately if you had this 
competition proceed to a sufficient degree, you might 
have the whole cost of the transportatinn borne by the 
long-haul Shipper. That is taking the extreme case, 

It may be said that this is again an argument 
based on the extreme case, Again I say that if one 
obscures the true cost and therefore the true price 
of a commodity or of a Service, one takes 4 step 
along the way to Socialism because of the tendency 
which I have pointed to of being unable to restrict 
Subsidies to a limited few. 

In this connection the Commission will recall 
Mr. McDougall's discussion with Commissioner Innis 
following upon his evidence to the effect that if 
Subsidies were to be granted they should not be dis- 
tributed by a central authority. His view was that a 
distribution by central authority (p. 17783) is too 
far removed from the community which received them. 


This was because a central authority would not distribute 
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Subsidies as efficiently or ag intelligently as 
would local authorities, Commissioner Innis drew 
attention to the fact that the fundamental practice of 
the power that controls the purse having also control 
of expenditures, would be violated. Mr. McDougall's 
answer at p. 17791 at the bottom of the page was as 
follows: - 
"If you want to Say that I do not like 
Subsidies and therefore would like to keep 
it to the absolute minimum, yes, you are 


quite right, I don't," 


This rather points up one of the difficulties 
with subsidies. One gets into all kinds of questions such 
as this. It may sound reasonable to Suggest that the 
giver of the Subsidy should have absolute control over 
its distribution but, as Mr, McDougall says, this tends 
to result in waste and inefficiency in dealing with sub- 
Sidies. His evidence of course, is an indictment of the 
Whole idea of subsidies because of this among other diffi- 
culties. 

All I am saying to your Commission in this 
connection is this -- let us not delude ourselves that 
Subsidies are good or that they can in the last analysis 
be efficiertly distributed. Let us not delude ourselves 
as to the consequences which attend upon the making of 
Subsidies and their effect on the market price of 
goods and services. Let us not, moreover, delude our- 
Selves that there is a half-way measure between the 
free market and socialism. Let us, therefore, reject 
the principle of subsidies. 

If we approach the Suggestions made to your 
Commission about subsidies with this principle firmly 
in mind, the evil can be curbed and kept in its proper 
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place. This can be done by recognizing that while 
drought and depression, such as that suffered by Western 
Canada in the thirties, in all humanity, called for 
relief at the expense of the taxpayer, subsidies should 
in such cases be paid directly to those who need the 
relief. They should not in any way take the form of 
Subsidizing a portion of the Services required in the 
process of production and distribution. Above all, 

they should not take the form of hidden Subsidies 

where, after a time, no one can Say what is the effect 
upon prices, 

In my Submission, if this principle were 
applied, there would be no extension of the Maritime 
Freight Rates Act, either as the Maritimes themselves 
propose or as Saskatchewan proposes or as has been 
proposed for the grain rates. Subsidies would be left 
for those instances of emergency and difficulty where 
no other form of aid will prevent hunger and economic 
collapse, 

We are far from that in this country today. 
We ‘will have our ups and downs just as any other 
country or economy has its ups and downs. Let us not 
in these times talk in terms of depression times. Let 
us recognize that the nearer we can come to the ideal 
of having individuals pay the full cost of the services 
they use, including transportation Services, the less 
is the danger that this country shall fall into a 
State of socialism. 

I turn now to the question of 

HORIZONTAL INCREASE 

If there is one thing that has been amply 
demonstrated 1t is that all of the provincial govern- 
ments are opposed to the horizontal increase as 2 means 


by which railway companies may obtain the additional revenue 
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which they need. I submit that the argument of the 
provincial governments on this Subject has largely re- 
Sulted from misconception. 

The point I made earlier is that your Commission 
Should examine the Railway Act to see whether the powers 
of the Board are sufficient to provide any remedy which 
may be found to be necessary in respect of the complaints 
which have been made to your Commission, 

It is here that the lack of precise definition 
as to the scope of your inquiry puts us in some difficulty. 
It is not my purpose to argue the question of scope. Our 
position on that matter is set out amply in our brief 
(Part I pps16-32), However, I point out that if the scope 
of your inquiry is limited to matters in which your Com- 
mission would be asked to recommend changes in legislation, 
the long discussion with regard to horizontal increases 
and a number of other matters would Rave proved unnecessary. 
As it is, we have had to assume that the representations on 
this subject have been made on the footing that your Com- 
mission may nevertheless express an opinion one way or 
another on the subject. 

THE CHAIRMAN: Pardon me, Mr. Evans, I am not 
so sure I should let that pass. You say that if our re- 
commendations are to be confined to changes in legislation -- 

MR. EVANS: Yes? 

THE CHAIRMAN: Then such matters as the hori- 
zontal method of increases would be beyond the range of 
What we -- 

MR. EVANS: I was not putting it that way. It 
would have been unnecessary to spend as much time. 

THE CHAIRMAN: That is what you seem to be saying 
here. That doesn't necessarily follow. 


MR. EVANS: Well, if you are limited to requests 
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for legislation, it would Seem to me that no one has come 
forward with a Suggested amendment to prevent horizontal 
increases, 

THE CHAIRMAN: That may very well be, but that does 
not preclude the Commission in any way 

MR. EVANS: I am not arguing the question of Scope, 
411 I am saying is that we found ourselves in some diffi- 
culty. 

THE CHAIRMAN: I am not telling you because I do 
not know what the Commission may ultimately do, but there 
would be no reason, for instance, why such a matter as 
the method of that increase might not be legislative, 

MR. EVANS: I see, At all events --- 

THE CHAIRMAN: I am not Saying they are going to 
be. 

MR. EVANS: At all events, I did want to address 
myself to the question of horizontal increases and I was 
in some doubt as to how far I had to go with it. 

THE CHAIRMAN: You say, right now the matter is 
one wholly within the power of the Board. 

MR. EVANS: Yes. 

tha t 

THE CHAIRMAN: And nobody has so far asked us to 
change that. 

MR. EVANS: Yes. 

THE CHAIRMAN: Now, you can Stay there if you 
like. 

MR. EVANS: Well, I had concluded that I could not 


afford to stay there, 
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However, my Submission is that the Subject is 
plainly one on which your Commission should make no recom- 
mendation. It is Obviously, I Submit, one for consideration 
and decision by the Board in the exercise of its jurisdic- 
tion. The Board has heard and dealt With similar represent- 
ations in the last two rate cases and has now before it 
under the provisions of P.c, 1487 a general inquiry into 
the freight rate Structure. One of the matters expressly 
reterred to 4n P.¢, 4678 as encompassed within the pro- 
visions of P.C. 1487 to be dealt with on this inquiry is 
this matter of horizontal increase. In my Submission, 
therefore, it cannot be demonstrated either that the 
merits of the contentions of the provinces have not been 
dealt with by the Board under its present powers or that 
they are precluded from making such further representations 
as they may see fit to make in the general inquiry. 

It is clear that even in the United States the 
I.C.C. does not uniformly apply exceptions to horizontal 
increases. It would be manifestly improper to reject the 
principle of such increases by statute or for that matter 
in any general direction. Such a course would tie the hands 
of the regulatory tribunal in such a way that it could not 
in any circumstances authorize flat percentage increases 
even though the circumstances should plainly point to the 
propriety of such an increase. 

The position of Manitoba is stated in 4 number of 
places in the transcript but perhaps the clearest is that 
contained in Mr. Moffat's cross-examination by my friend 
Mr. O'Donnell at p. 9564 (Vol. 50):- 

"I want to find out if Manitoba thinks that the 
Statute should provide something Specific about 
horizontal increases....what you say is that they 


Should not be Straight percentage increases right 
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across the board? 

A. All the time. 

2. Do you think the Statute should say some- 
thing about that? 

A. No, this is a case where it seems to us 
that the statute should not restrict the policy 
which is to be adopted in any way." 

THE CHAIRMAN: You see the word "policy" there. 

Mr. Moffat's use of the word was rather loose, wasn't it? 

MR EVANS: Well, I think SO; but I think it 
is clear there, isn't it? 

THE CHAIRMAN: While he used the word "policy", 
he said on several occasions that the policy was to be 
fixed by the Government, and it should direct the Board 
as to what it should do. 

MR EVANS: I think he went on to say later that 
the Governor in Council Should be able to tell the Board 
when horizontal increases should be put in, but he would 
not want the statute -- and I interpret his use of the 
word ‘policy ‘there -- he said he would not want the 
statute to interfere with Or restrict the policy to be 
adopted by the Board. He wanted the Governor in Council--- 

THE CHAIRMAN: To bring about what was his real 
desire, though, I think would necessitate providing that 
the Government should indicate on each occasion whether 
the increase should be horizontal or should be in another 
method; isn't that so? 

MR EVANS: Yes, I think he did. 

Later on the same page Mr. Moffat said:- 

"...this is a case where it might be very desirable 
to have a directive from the Government upon occasion." 
Asked by the Chairman as to whether it was 


Manitoba's view that the Government might say: 


‘ 


ba :. 
ae 


’ 


pacar 


it] 


ly 


ee Ir 
¥ oe 


~ 
* 


RND 


-23282- Mr. Eyans 


"Now: this year you are using horizontal increases 
and the next year you will go back on that and use 
Some other kind." 

"A.. I think that is very desirable in this 

particular case because in this particular case if —- 

Q. I wish Somebody would tell me where the 

Government is going to get the time and the ability 
to do these things. Coula you answer that? 
(P.9565) A. I don't know where they get the time ana 
. ability; they do have to deal with these big most 
important problems of economic policy." 

Later on the same page Mr. Moffat stated that 
the alternative ig to put it in the Statute and he thought 
it undesirable to do SO because -- 

"26 they must sometimes use horizontal increases 
and sometimes use a Straight increase of so much 
peretonid 

It was at this Stage of the discussion that the 
Chairman referred to the earlier request made to Mr. 
Shepard to obtain instructions from his government. 

The Commission Will recall that when Mr. Shepard 
got his instructions he merely stated that the position 
taken by the Province of Manitoba had been confirmed and 
he offered the amendments to Sections 38 and 52 Siving the 
Governor-in-Council authority to give Beneral directions 
to the Board in matters of policy, (Section 38(2)) and in 
any particular case to remit any matter to the Board for 
directions respecting the disposition thereof. 

(Section Set. 

THE CHAIRMAN: ‘Those are the ones ‘which provide 
for the Government giving--- 

MR EVANS: Yes, they are, 


It must, therefore, be assumed that Manitoba has 
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rejected the idea of Statutory change with regard to 
horizontal increases, Manitoba's view is apparently 
that under the amendments referred to, the Government 
might direct the Board on the matter of horizontal 
increases either under the powers with respect to 
General policy matters in the new Proposed Subsection (2) 
of Section 38 or in special cases under the appeal pro- 
visions of Section 52(1) as amended. 

Manitoba has not Said in this connection how the 
Government, as the Chairman put it, could find the time 
and the ability to decide either Senerally or in a given 
case whether or not it would be proper for the Board to 
grant a horizontal bercentage increase. 

It is still more Gifficult, in my view, to 
reconcile the position Of Manitoba. On One hand it rejects 
the statutory amendment on the ground that the Board might 
have to put into effect a horizontal increase in some cir- 
cumstances, while on the other it Suggests that the Govern- 
ment, as a matter Of policy, should Say when, if at Sih; 
horizontal increase would be justified. 

The difficulty with this reasoning is, in my view, 
insurmountable. Quite Obviously, the Governor-in-Council 
could not lay it down in general terms in any more satis- 
factory way thon could a statute. It follows therefore 
that Manitoba really is contending that in Special cases the 
Government's Power would be exercised under the proposed 
amendment to section 52(1). This means that the evidence 
and argument before the Board would Simply be reviewed by 
the Governor-in-Council and the Board's discretion in the 
matter completely removed. Unfortunately, however, 
the Board woulda not know in any given case whether the 
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might be tossed aside by a decision of the Governor-in- 
Council. 

| With regard to Alberta, I have been unable to 
find in the transcript any suggestion that Alberta favours 
a statutory provision covering the question Of horizontal 
increase, It is clear from the amendments submitted by 
Alberta that that Province does not provide for such 
an amendment. At the moment we have no indication from 
Alberta as to whether or not they support the proposed 
amendments of Sections 38 ana 52 proposed by Manitoba. 

MR FRAWLEY: wr. Chairman, I am quite sure my 
friend has Overlooked what I Said. I said that I supported 
Mr. Smith with regard to his amendment on horizontal 
increases, 

THE CHAIRMAN: Would you repeat that? 

MR FRAWLEY: TI have already said that I Support 
Mr. Smith in the matter of horizontal percentage increases, 
and I have already said that I support the amendment Mani- 
toba is making to section 52(1), and I have said nothing to 
Manitoba's amendment to 38. 

THE CHAIRMAN: 52(1), what is the effect of that. 

MR EVANS: That is the amendment by which the 
Governor in Council acting on his own motion Or On applica- 
tion or petition may remit matters to the Board with a 
direction as to the decision they are to give. 

THE CHAIRMAN: Well, does that expand anything? 
How does that deal with the matter of horizontal increases? 

MR FRAWLEY: Oh, no. In this paragraph my friend 
has just read, he says J 

"At the moment we have no indication from Albertamas to 
whether or not they support the proposed amendments 
of Sections 38 and 52 proposed by Manitoba." 


And I Say I am sure he Overlooked what I said. I have al- 


onl g00-redd: fle oe 
ie 200. sett: fie Deep OB sia 
: a 
ot eidaay,.nged 672 Fe a OR oy ee + wma noi ; 


- r r. win tAeaoeee ¢ Le 
anor ah sg Lf t sthinl Qe Fie we a % 5. a¢ eaRRaa? 3, pag .. 


~ ya j . 7 
: : 
- ee 

Satnos tion TOs sour es: mea QO oe tote, MIDI AS BA an, - 

uve ee iy . af : A - 

_ . BUD at 
a4 1 Oat » ‘ 

. hotdkindupe sig cone Oo}, Ot TAek Swe, 2%, poegeTons, 
: "’ : i ae. ee aes , ive! 


ae —s eh e af . 
, ; eon fie Of. OVE 24:26 tit in ie , 3 Pe 2 « Fey 3 ae on 5 


é 
+: TO } >. tendeds,ot.8s et19dl4& 
Ome a yes RA PCRUI AL Se. a Era ha ei ao | SNE, ng . . 
a eet > 1> % 4 ot of he + * 
‘ 
- ‘ 7 T 
fay fr: rd. p< boas. 88: apo léoek, 2o,ednonbaems t 
de che rie EW oyg i a te “ee ee ee ee i ¥"Lie 
4 - 
a9 rt cy e » 
‘ty ; , SY vi 
: f mG ‘ tedden. TH, 3 ioeewred sh re: : 
“% wv &er i : os Zt Hi uly ee te fk 
~ 
‘ ‘ 
L:3 = ave LAO. Le VG stufaekct. 
ic r y re a 7 | : 4 . eS trea - on ee Pi Sa abe 
ry Fy Meet dk  & ot t a es ee ¢ Wh 
; , s "> 
- ter epee » ie rd A fi a 
¢ ob re x at. > pri? ~~ ree fi .-t) . aot AS i as. | eh MAAS © a pht® 
$F GORLIEE ANAT RASOR AGS, es ier em Oe a ee ies ati 
af 
S50 OI ONL. i 
> 
PTreT. ) 
r id Tt rie J nih PE ee 
| P GAS | Ph UO: Das 7 DRE eee 
- 
. ae : P 
saa j . “Ne we 
ae re: ioe 5 & to 4 4 ry ve ij 1, 32 1 : ‘4 ied ie q ' 
‘ . ar 
4 ~ - rn 
ade A wn = t+ 
; 4 4 BG gr =o : bia 5 ioe . 
¢ has ofa i ie te - oe ectsincre. riety ? eS . a4 E - 
; : ; f hivd 
; \d 1 3 tie 
~ ‘ ~ ya nce . : a i ' Fat A 4} Vo cae 5 
~ a Tei: CAMP: Ripe was +t ee # i 1 
i s 
‘ os * ~~ | f ri : 
: : i wes a2. bly ae ee ? . 
<i i ios A: > Re : Pe, Son ee " ¥ as . + oe \ 
5 
* 
ye ¢ ’ mn : {A> eve 
- od) dagmbqoms.e aged ioe. 
r 1: oT 
z ame ay 
Son 4 “~ PE, Pon re eet 
pang: ae Bee yet ; ¢ er a nee a 


j c. 
“4 ¢ het * ) 4 fe ; 
: wie i rae Lips ee yo wits 4 Race Ed sila dn oe; 
ha | é 3 7 
; r be = ¥ 
‘a ee —, 5 ee 4 7: 5 Sftie. th ~ 7 Od. 
eS EPL RUS SENS Sey. bea pte ‘ , we tt ur np 


M4 — 7 
| oeé. watt: dotetook att. od es, NOR IAFL. 


Pl , vwW \ oat Si or 7 4 4 ; rise : M4 
r° 7 —~ on eT? , 
fs a5 UH 
3 hey ik She ha Ae ¢ f PICA 4 fees F ae 2 thi hy MHT 
: t iy Bis eek gerd. ase wip: 
ro A OMe a Ifoas EYE (Sia fO. + Ai) £ ty a | si hued ~? a4. a ant ve) fe 2 
; +r be 


: : a 
a HAA BE: eRAPT. taut aed 


| fall Por 
be « eo 4 Fe ¢ » @ wf ¢; * * } @ 
etstrodis mouth malteosfat, om, Ova OM, Sip cont sid. BA, aan ta 


© 


_ 
atvesidams Beagmota. OH NOE © ridy aan ee ED Ne 
vast ae, 


%, sdpdhaam ~d. hoagcasa, 58. Sa 8¢ - 
Dies i tedu, holopineva, sf 4 


Lia 
7 
howd 


- 


-23285- Mr. Evans 


ready said that I Support Manitoba with regard to 52. fT 
Say nothing about Manitoba's amendment to 38, Now, as to 
horizontal bercentage increases--- 

THE CHAIRMAN: YOu support Manitoba's proposed 
amendment to 529 

MR FRAWLEY: To 52, 

THE CHAIRMAN: No matter what the results may be; 
we are not discussing that now. 

MR FRAWLEY: No. I go along with Menitoba with 
regard to 52(1). I did not draw any amendment of my own; 

I adopt Manitoba's. That is the position. 

MR EVANS: TI am merely pointing out that the 
only way that I can See that this could affect horizontal 
increases is that if the Board had exercised its discretion 
and decided that there Should be a horizontal increase, 
then after all that had been done the Governor in Council 
would simply change the order and order otherwise. 

THE CHAIRMAN: Well, that is the case today. 

MR EVANS: I do not think they could do that. 

THE CHAIRMAN; Well, I mean, under the very wide 
power which you apprehend the Governor in Council has 
under 52, 

MR EVANS: They could as an express variation or 
rescission of an Cruel, Dut Af they rescinded an order, 
then the Board would Presumably act again. [If they vary it-- 

THE CHAIRMAN: But the power does not stop at 
rescinding, as you know. 

MR EVANS: No, but if they vary it, then the 
Governor in Council has to take the responsibility of Saying 
what the vartation y= 

THE CHAIRMAN: That is right. I do not think any 
real change is made in that. Whether they vary it them- 


Selves or set the Board to vary it in the same way, they 
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are taking the responsibility. 

MR EVANS: I think there is quite a Substantial 
practical difference. 

THE CHAIRMAN: Tt looks offhand to me to be quite 
unnecessary. That 18, if the Government themselves Say, 
"We think this Ought to be changed, and instead of this 
horizontal increase the Board has granted we will grant 
another , and we tell the Board to Substitute this one 
for theirs, we direct them to dispose of the case in this 
way"~-- 

MR EVANS: May I give you what I conceive to be 
perhaps an answer to that? 

THE CHAIRMAN: Yes. 

MR EVANS: Let us Suppose that the Board said 
there should be a twenty per cent increase horizontally. 
Under the present section the Governor in Council has to 
vary or rescind. Now, let us leave aside the question of 
rescinding; say they°varylity “ali right, the Governor in 
Council has to take the responsibility of Saying it should 
be fifteen, 

THE CHAIRMAN: Or that it should not be*10rizontal. 

MR EVANS: Or that the increase should be go much 
per hundred pounds. 

THE CHAIRMAN: Yes. 

MR EVANS: Now, the Governor in Council quite 
Obviously is in no position to do that. They can only -- 
and I think the intention of the section is, as it now ig -- 
they can only vary or rescind where there has been a mistake 
in Principle; but if they can send it back with directions, 
they could Simply send that back to the Board and say , 
"There must not be a horizontal increase at all." 

THE CHAIRMAN: Well, that sounds as if the sec- 


tion is not go fearfully dangerous as you thought it was 
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at the beginning. 

MR EVANS: I say that the principle of the 
Section is bad. I Say it 1s much worse with Manitoba's 
proposal; as a practical matter it is much worse. 

THE CHAIRMAN: Well, the section says: 

"The Governor in Council may at any time, in 
his discretion, either upon petition of any party, 
person or company interested, or of his own motion, 
and without any petition or application, vary or 
rescind" -- vary, you see -- "any order, decision, 
rule or regulation of the Board, -s 

Now, there is no limitation there. 

MR EVANS: No, sir. [ was Saying--- 

THE CHAIRMAN: Suppose then the Government does 
vary an order of the Board which granted a horizontal 
increase, and puts in the variation; that makes it an 
order. Now, they say, instead of doing that they want 
him to have power to send it back to the Board and to 
direct the Board to vary it in this way. 

MR EVANS; Yes, but that is not the way it would 
work. 

THE CHAIRMAN: What addition does that give? 

MR EVANS: That is not the way it will work, sir, 
with respect. 

THE CHAIRMAN: That is not the way it will work? 

MR EVANS: That is not the way it is going to 
work, 

THE CHAIRMAN: To direct the Board after the dis- 
position thereof. 

MR EVANS: Yes, but, you see, I am Saying they 
are both bad, and I do not want to repeat my argument of 
yesterday, but the present section is bad and the amend - 


ments make it worse. That is all I Say. Now, I can give 


shed at wnitdhe 
-uexihe Gow at 32 seddsm fourdbera 8 ge its ey 5 


= + 34 a, 7 a : 4 ba a od : 
juyee notyooe 91a .i few 14 eT and ie tb n cae 
“ . 2 SL fb See r 
Ht ,omid yrta 35 Yee Pisaeod az <ofrrove 5 } 
7 wa ’ 
x, eid ste ~~ Loe > P ~ ‘ 
F eG foes et ee ee in bee hb ate . 
\“viIrg YAR to noliigeq seq tortie ,notteroelry 4 | ; 
. Ak ; “2 My . om 
‘nolidom iwo win to to . bese yotdt wrmodnes 0° AG +o 
. . " 7) = ‘ 
7 . ays Ags ist: ‘ a poe a4 4 7 
; 10 TEV “ditstitar <6 notsizgou Joon tw bs 
; , f a +4 : *. .. ve ane “we Te OF 
woth loseb .TeHIo YOSEF -- 5BB VOY .YObV = DLV 
" 
je i 
em 7 s am ‘ 
as } : on An i > ta Pa to \o*t tO otuT 
: é f ns ak Baie 
Shedd fot¢ediati dh Bf sasnt Wor 
: + ik “ous ‘53 i 9 i 
ee an - ‘. bo A, i ¢ » PVs Vu u's 
: abe = E i se, i ¥ * . Ye =e? Meee 
saa SSeesovee SHE nord saddace iMAMAANO 2m - 
oe] ve. * ’ Pa ta 
fewer “oe tt ae - 3 ; ie Bh - oe wer a 
‘Saas teond s Bodmeds Aoirlw Bao off T6 Gobte me yo 
; ‘i = mcs tee A t te tae * - see 
¢ +f | le ee eS fej snotd tA : oat ote eile pase geass tome 
ae 
fa 7 sts . +. 
ae fe 3 : 5 a L “3 ee — % ‘ rh a pet 
ix ue vi art- OM PO iY - : tr! a URS f { } writ . 9 é 
ea pera ie ad ea! Jo ea wu Eerie i. ek fees ae oe ee eae 
wi Bee Reena odd ad sead 3) BaGea oF wewog evad O23. mfr 
we Pt . 4 
a ee ee ee ee 
: eres Ai dt ¥aev oF basco oe Fost 
- a Beaty Be A 62S 
a ; . ¥ Pe har! fe 
sinw Pt 4 att 304 BP tend Sud \ae¥ +BMAVva 
r sew 
- 
a : FS is : ay . 
ea" isid asoo mo bie Fed sWiMRTAND THT 
, ~ 
7 z ne . it Cees pale ® : rr ‘ eae a need F : ; mers ese ue FEN 
: ate ,Nrow Tiiw vs Yew one Jon ef tan 2 SAG Va AD 
', Feeqeen dilw 
a oF 
= . PI be Reh ‘ “= ibe oy eee ‘% r eS taal 
ri L Vi : t i 4 vit dry af rant 3 l af r i ake 
e ae ~~ Ped { = Sn Cate =« 
> dere Of St ale ott F6A BI Ieril 72NAVa AM = 
7s, 
wb" 


ain 


a3 “ede Bacog sad Meootte oP YHAMALARO SER) 
‘Papoensi aotitadg 
a Wei} ve he D dca GE .atid geet + BMAVE mM , | 
b. WhSelaac sh DENSA Bh Hac Hod ob 2 Bee! men axed 
odt ‘bie ‘bed et dutdees mia ad esis 


ae 


. 


Yen 1 fie at ded oe 


-23288- Mr .Evans 


you, if you think it will be helpful--- 

THE CHAIRMAN: T do not see that the amendment 
adds anything to it, but perhaps I will see it later on. 

MR EVANS: Well, as a practical matter -- [ do 
not say theoretically; Psat td your lordship yesterday 
that theoretically there is not any, but as a practical 
matter the Governor in Council cannot, for example, vary 
the amount of an increase, because it will not have the 
capacity or the knowledge upon which it coulda vary an 
order of an increase, 

THE CHAIRMAN: f[ thought that was the very thing, 
Or one of the things, you were afraid of, that they have 
the power to do it whether they have the knowledge or the 
ability or not. 

MR EVANS: Well, as a matter of power they have, 
Bin, but ass practical matter they could not vary an 
Order in such a way that they would Substitute flat cents 
ber hundred pounds for a percentage increase; but under the 
change all they have to da is send it back and direct the 
Board to do it, and then the Board, with all the knowledge 
1 hes, is bound to do it. AS a practical matter I say 
there ig qa Sreat difference. 

THE CHAIRMAN: Well, I do not see why they could 
not do that very thing today. They can make any order they 
like, and why can't they make that sort of order as the 
Section stands -- Send it back to the Board and direct the 
Board to dispose of this application on one basis instead of 
the other? 

MR EVANS; Well, a direction to the Board to dis- 
pose of it would, in my opinion, be ultra vires of the 
Governor in Council. 

THE CHAIRMAN: Yoy think so? 

MR EVANS: Yes. 
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Mr. Evans 
~23288-A- 

THE CHAIRMAN: That is, they ean do everything 
except that. 

MR EVANS: Yes, 

THE CHAIRMAN: You told us yesterday that you 
interpreted this Act even to the extent of Saying they 
could do things not authori zed by the Act at all. 

MR EVANS; They could rescind; they could 
rescind an order of the Board or vary an order of the 
Board, even though it was the plain duty of the Board to 
make that order, because it is binding on all parties and 
binding on the Board. 

THE CHAIRMAN: Well, we certainly have to give 


careful study to the section. 
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(Page 23289 follows) 
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---On resuming, 

THE CHAIRMAN: I understand the subject under 
discussion is still horizontal increases, 

MR. EVANS: Oh, yes, 

THE CHAIRMAN: Tell me this. In all these 
appeals which have been taken so far to the Privy Council, 
has it ever been argued there that the Board Should not 
increase on a horizontal basis? 

MR, EVANS; Yes, in the last one and the present 
one, 

THE CHAIRMAN: What did the government say about 
that? 

MR.EVANS; In Sending it back to the Board to 
review the 21% judgement they said that the matter of 
horizontal increases was all covered by P.C. 1487 in 
the General Inquiry, In effect they said that was for 
the Board, 

With regard to the Maritime Provinces, these 
provinces have been among the most vociferous in opposition 
to horizontal increases, Mr, Smith (page 14673, Vol. 72) 
would not go so far as to advocate the abolition of the 
horizontal increase "in its entirety", 

His objection relates (same page) to the 
"matter of the distribution of the increase that bears 
heavily upon the Shipper and producer in the extremities 
of Canada and particularly with reference to basic 
commodities," 

At page 14683 -~ "there Should be a declaration 
of policy embodied in the Railway Act , , - 8O that the 
Board has a compass," Later on the same page he 


Said that "No, the Board is not lacking in the power now," 
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THE CHAIRMAN: Since you have quoted his words 
will you tell me what is meant by "there should be a 
declaration of policy embodied in the Railway Act"? 

MR. EVANS; I cannot interpret Mr, Smith's 
argument, 

THE CHAIRMAN: You have taken the trouble to 
quote him, Does he go on to Say what the policy shoulda 
be in that regard? 

MR. EVANS: I think in his argument he intro- 
duced amendments to Section 325 by whish he added three 
Subsections which he thought might give him the relief he 
wanted, 

Mr, Frawley (page 14693) - "We want the Boara 
directed that there must be no flat horizontal percentage 
increase, with nothing else, with no governing maxima 
appliea," 
Rhein ee th Dew only be with maxima applied in 
cents per hundred pounds." 

THE CHAIRMAN: TI think Mr. Frawley was tola 
that if he wanted a direction it would have to be Statutory, 

MR. EVANS: Yes, I am commenting on the fact 
he has not come forward with one, 

Where do they draw the line? At page 14686 I 


Said no one has defined what was a "long haul," 


Mr, Frawley, asked by the Chairman, "where do you 
draw the line" said, "I would be foolish to say that I 
could tell the Boara just where the long haulline shoulda 
be drawn," 

At page 14694 he said: "Once the principle 
is there . . . that there must be no flat horizontal 
increase and nothing else we should go into the Board 
Prepared to argue the point." 


For the purposes of this stage of my argument 
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my Submission is that the Board has ample power as the 
matter now stands, A So far as Manitoba's proposals for 
legislation are concerned, these are bad in principle and 
Should not be relied upon to provide the remedy if any is 
required in the matter of horizontal increase, I am 
speaking there of the Governor in Council doing it. 

In my view also if the Suggestions of the 
Maritimes for amending Section 325 are designed to deal 
with the matter of horizontal increase, I respectfully 
submit they are worthless for that purpose and provide 
only a mass of legislative language which it is almost 
impossible to interpret, 

I should now like to turn to an examination of 
the merits, or perhaps I should say, lack of merits in 
the Sweeping opposition to the principle of horigontal 
increases, [ 

The contentions are relatively simple. Our 
provincial friends submit that if a rate from B to A is 
50¢ and the rate from C to A is $1.00, a percentage 
increase of 20% would increase the rate of 50¢ by 1lo¢ ana 
the rate of $1.00 by 20¢. They contend that producers 
and shippers at C (the long haul point) have established 
a rate relationship merely because of the existing 
difference in rates under which the producer at C pays 
50¢ per 100 lbs, more than his competitor at B, Their 
contention is therefore that if 20% is added to both rates 
the relationship is disturbed because thereafter © pays 
not 50¢ but 60¢ more than his competitor at B, 

They go further and assert that rates within 
regions for the same mileage are different and that a flat 
percentage increase would ada to the disparity thus 
existing, The Board in its judgment in the 21% Case, 
XXXVIII J.0.R. & R. at page 58 held: 
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"These rate differences as such resulted 
from the rate increases and reductions made 
and certainly cannot be properly described 
as the Competitive Rate Relationship," 

That is probably one of the fundamental mis- 
conceptions that pervaded the argument on horizontal 
increases, Rate differences have been called by the 
Provinces rate relationships, In the 21% Case the Board 
very carefully set out a table showing rate differences, 
and what would happen to those differences, and they said 
those can never be called competitive rate relationships, 
The problem put forward by the provinces is this, if 
there is one man has a4 longer haul than a second man, his 
competitor, the difference between their rates at a given 
time is a rate relationship. That is what the Board has 
Said is not a rate relationship, It may become a rate 
relationship by usage or by custom or by finding, but 
mere differences are not rate relationships. That is 
the clear finding of the Board at page 58 of that Judgment. 

In the example I have used, it is certainly 
probable that some competitive relationship -- I am 
distinguishing between rate relationship and competitive 
relationship --. may exist between producers at points 
Band C, 

AS I pointed out at page 14686 (Volume 72) -- 
no one has sought to define what was to be considered as 
aonmehel i. Te tie ahoonees of such a definition no one 
could possibly say what the maximum increase in cents per 
hundred pounds would have to be in order to Satisfy the 
provincial contentions. 

The Chairman at page 14694 made this point to Mr, 
Frawley and all that Mr. Frawley could say was that the 


principle of maxima should be accepted and that the 
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Board would have to work Out, on the representations of 
the provinces and the industries, what those maxima 
Should be, 

My suggestion is that this extremely general 
Statement of Mr, Frawley's is not good enough upon which 
to base a general attack upon the principle of horizontal 
increases, If there is any case to be made against a 
horizontal percentage increase it must be made on 
particular circumstances and Only then, in my submission, 
when a very strong case has been made out. 

I propose to examine the case as made out to 
demonstrate that this case against the horizontal increase 
does not stand up, Before I do so I desire to put the 
case,as shortly as I can, for the view taken by the 
Canadian Pacific, 

The case for the Canadian Pacific on the point 
is found at Pp., 55-63 of Part II of its Submission and 
was supported by Mr, Jefferson and Mr, McDougall in the 
witness box, 

In the main it can be said that our case 
comes down to this: 

In the example I have just given, if the 
Shipper at C, who before the increase paid 50¢ more than 
the shipper at B, or double B's rate, will still pay 
double B's rate after the increase of 20% in the example, 
it is difficult to understand how C's position is worsened 
if all C's costs of production as well as his selling 
price have at least doubled. 

There is, od course, this one qualification, that 
increases in freight rates have come after SO Serious 4 
time lag that producers have, for substantial periods 
after the price rise has set in, become accustomed to 


having their higher prices without an increase in the cost 
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of transportation, They may thus have tended to rely upon 
the lower rates to a greater degree than would have been 
justified if the increases had followed more closely the 
trend of other prices, In this way certain shippers 

have perhaps over-extendea themselves and feel themselves 
hurt. if later a percentage increase is applied uniformly 

to all rates, 

However, in the example I have taken, C after a 
percentage increase, is no worse off as compared with B 
than he was before the inflationary cycle began, if bie 
price has been increased proportionately more than the 
percentage increase in freight rates, as has usually been 
the case, both B ana C are better off than they were before 
and the relationship between the two is the same, That 
1s to say, C will still Pay twice as much by way of 
freight rates as B, 

On the other hand, if a maximum increase is 
applied rather than a raat percentage increase, C gains 
an advantage over B, This is ell amply demonstrated 
by the tables on pages 57 and 58 of Part II of the Brief, 
The effect of the maximum increases as compared with that 
of the flat increase is shown in Item C on page 58, 

The next point in favour of horizontal percentage 
increases is this:- 

Taking the same example of the rate from B to A 
at 50¢ and the rate from C to A at $1.00, letus assume 
that the mileage from B to A is 300 miles and the mileage 
from C to A is 800 Miles. I pause to point out that the 
reason that the rate doubled only with an increase of 
nearly three times in the mileage is the effect of the 
taper in the rates, That is not a specific case: it is 
only an example, With a percentage increase of 20% and 


& maximum of 10¢, both B and C obtain the same increase in 
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cents per 100 pounds since 20% of Bis rate is 10¢ which 
operates as a maximum, 

It follows from this example, which I submit is 
typical, that the only real justification for any claim 
by C to have the same increase in cents per 100 lbs, as 
B, must be based upon the theory that the cost of the haul 
with the difference th mileage between 300 miles ana 800 
miles has not increased, I say this because the increase 
in rates received by the railway is exaatly the same for 
a haul of 300 miles as it is for a haul of 800 miles, I 
Suggest that such a contention, which assumes that the 
cost of hauling the commodity for the extra 500 miles 
has not increased, is absurd on its face, 

I further submit that any method of increase 
which makes such an assumption involves the payment cf an 
indirect subsidy to C because although the cost of 
transportation has undoubtedly increased, C is still able 
to get transportation for 500 miles or 5/8ths of his 
total mileage without any increase in rates, 

If anything further is needed on this point, I 
ask your Commission to look at Exhibit 192. That exhibit 
wes filed by Mr, Liddy in answer to a contention by 
Mr, Moffat at page 8695, (See also p. 111 of Manitoba's 
Brief) that terminal costs"have probably increased more 
Sharply than line haul costs," 

This contention of Mr, Moffat's was put in 
Support of the argument against horizontal percentage 
increases, The importance of the point made by Mr, 
Moffat is that the reason for rates "tapering" with 
distance is that in a given case terminal costs at 
origin and @stination tend to be the same for short hauls 
as for the longer hauls, While this is not always true 


because of the use of intermediate terminals in many cases 
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it can, generally Speaking, be accepted as true, at 

has always been regarded by the railways and by the Board 
that it is proper that the rates should be relatively lower 
for longer distances than for Shorter distances because 
terminal costs are common , to both, Now then, if. 
terminal costs tended to rise more rapidly than line haul 
costs, some case could be made either for a greater rate of 
taper in rates than now exists or alternatively for some 
relief on the longer hauls from the impact of percentage 
increases, 

Your Commission will note that I have put thse 
in the alternative although in the Manitoba Brief the argu- 
ment is really used to Support relief in both respects, 

In my submission the same reasoning cannot support both 

of these alternatives but only one of them, Exhibit 192 
Shows quite clearly that Mr. Moffat's assumption that 
terminal costs have risen more "sharply" than line haul 
costs is unwarranted. To be fair to Mr, Moffat, it should 
be said that the Brief Clearly admits thatManitoba had 

no data upon which to base the assumption, 

Mr. Liddy, in commenting on Exhibit 192 
(p. 16794, Vol. 86) said that he chose to analyze trans- 
portation expenses because they are more directly related 
to actual movement of traffic and "also because they can 
be allocated more easily to terminal and line haul 
operaticns than the other operating expenses," 

At the bottom of the same page Mr, Liddy gave 
his conclusion that:- 

"From the results of this analysis the 
fluctuations in terminal costs and line 
haul costs appear to have been very much 
the same over the period under study." 


The period studied in Exhibit 192 was twenty-five 
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years ending in 1948. Mr, Liddy found, as he said, "no 
evidence supporting Mr, Moffat's suggestion", 

There are two further points I desire to make 
before passing to an examination of the I.C.C, decisions 
So largely relied upon by Mr, Smith for the Maritimes. 

The first is this -~ Alberta is complaining on 
the one hand against the transcontinental rates on the 
ground that they are lower between Vancouver and Eastern 
Canada than to and from Alberta points, On the other 
hand, Mr, Frawley is perhaps among the most vociferous 
opponents of horizontal increases, My suggestion, without 
elaborating it, is that maximum or flat increases in 
cents per hundred pounds will accentuate Alberta's dis- 


advantage, if any, in regard to the so-called long-short 


‘haul discrimination, And if Mr. Frawley replies that he 


would make an exception and apply e horizontal increase to 
the transcontinental rates, I ask him whether, in view of 


this statement at page 14694, (Vol. 72) he can have his 


cake and eat it too. (i.e., no horizontal increases, ) 


The other point is this: for every long haul 
Shipper who gets relief from horizontal percentage in- 
creases by the device cf maximum or flat increases in cents 
per hundred pounds, there will be a short haul shipper 
objecting to it, This is exemplified by the position 
of the coal operators in Saskatchewan and New Brunswick 
all complaining of the increase in cents per ton as 
applied to coal on the ground that it destroys their 
Beographic advantage, They argue for a percentage 
increase, 

My point is that most of those who complain, if 
maximum or flat increases were applied in lieu of per- 
centage increases, have not been heard by your Commission, 


No one can safely assume that they will be content if 
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there should be any idea of prohibiting by statute or 
otherwise the application of flat percentage increases, 

There 1s one further matter which I shoulda 
mention, The Maritimes contend that flat percentage 
increases should not be applied to the Maritime arbi- 
traries, This is a matter which can be shortly dealt 
with, 

The Maritime arbitraries are go called because 
they are factors in through rates Beteeaty Meettih pro- 
vinces and points West of Montreal, That is to say, 

a flat rate in cents per 100 pounds is added to the 
rate East of Montreal, It is for this reason that they 
are called arbibraries, 

I should have said "West"of Montreal. It is 
added to the rate west of Montreal, The arbitrary is 
for the portion east and it is added to the rate west. 

THE CHAIRMAN: Pardon? 

MR. EVANS: The arbitrary covers the portion east 
of Montreal and it is added to the rate west of Montreal, 

THE CHAIRMAN: That is what you are saying here, 
You say: 
ey & 68 TIRE Bete tty conta per 100 pounds is 

added to the rate East of Montreal," 

MR. EVANS; It should be west of Montreal, 

You add the arbitrary to the rate west of Montreal, 

These arbitraries are exactly the same thing 
in principle as a local rate from the Maritime Provinces 
to Montreal except this -- that they are only operative 
aS a part of a through rate ana they are very much lower 


than would be the local rate for the mileage to Montreal, 


(Page 23309 follows) 
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The Maritimes contend that these erbitraries should 
net be subject to increase, The seme principle in my 
Submission applies to these srbitraries as to the matter of 
making horizontal increases on long haul rates but they 
point up the matter rather Clearly. The distances from 
Montreal to Ssint John ana Halifax are about 400 miles 
and 800 miles respectively. In the event of an incresse 
in the cost of transportation which is the reason for an 
increase in rates, it could scarcely be contended that the 
haul between Montreal end the Maritimes does not also 
involve increases in cost. It is therefore quite clearly 
an addition to the Maritime Subsidy if, despite an increase 
in the cost of operation, no increase is made in these 
arbitraries, 

I pass now to a consideration of the position in 
the United States, 

There has been much misunderstanding of the history 
of the exceptions to percentage increases which appesr in 
the judgments of the Interstate Commerce Commission, Mr, 
Smith has filed with your Commission ean estimate showing 
the dollar revenue received from traffie involved in the 
So-called exceptions as compared with the totsl dollar 
revenue received by United States railroads from all traffic. 
His statement purports to show thet the exceptions affect 
more than half of the total traffic. I do not pause to 
examine this statement in detail but I point out that many 
of the so-called exceptions are not exceptions from 
horizontal increases, They are merely exceptions in the 
Sense that they apply different percentage increases in 
respect of some commodities than they do in others. Since 
the point of contention is whether relief should be granted 
against horizontal percentage increases, it cannot be 
argued that a differing horizontal percentage incresse is 


truly an exception, 
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Moreover, there is included in the Statement a 
very large amount of revenue from coal. Quite obviously, 
this must be discarded from the comparison with the Canadian 
position since in Canada, coal igs also subject, as it ig 
in the United States, to flat increases in cents per ton. 
The net result of eliminating these "exceptions" for 
comparative purposes is a reduction of more than $2 billion 


in the "exceptions", 


However that may be, the position in the United 
States is a very different one than in Canada and with all 
respect to our provincial friends, my submission is that they 
have completely misconceived the reason for these exceptions 
being made, 
Before I turn to the cases, I should like to refer 

the Commission to Messrs, Dearing and Owen at De 299, 
At thet page in quite another context one finds e statement 
giving the reasons for excepting certain products of 
agriculture from the full burden of general percentage 
increases. The quotation there extracted is from the 
evidence of a railway traffic witness in Ex Parte 166, 
This is the statement: 

"With respect to cotton, the originating railroads 

deemed it necessary to preserve origin relationships. 

This together with truck and water competition made 

it expedient to propose 2 maximum of 10 cents per 

100 pounds. On fresh fruits and vegetables a mexi- 

mum of 20 cents per 100 pounds is proposed in order 

to preserve relationships from the main producing 

areas to the chief consuming markets in eastern 

territory. There is keen competition emong the various 

Srowers. Competition from other forms of transportation, 

particularly truck, was another factor thet had con- 


Siderable influence. Notwithstanding their desire to 
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apply the general increases the railroads 
chiefly concerned with this treffic ere firmly 

of the conviction that they could not consistent- 
ly propose anything higher than the moximum 
suggested," 

It will be notea that in regard to cotton the state- 
ment is made that "the originating railrosds deemed it 
necessry to preserve origin relationships," This is ¢g 
point which I have mentioned from time to time before the 
Board and to your Commission, nemely, that the originating 
railroads are usually quite different at different producing 
centres, It isin their interest, therefore, to promote the 
business of producers on their line 8S compared with the 
producers on other lines at the common market. They have, 
therefore, every incentive to apply increases of the type 
suggested by the provinces in this proceeding:. That is to 
Say, if a producer is 1000 miles from @ market and amother 
producer is 1500 miles from the Some market, the railroad 
Serving the more distant producer will have every incemtive 
to ensure that the more distant producer has no greater 
increase in cents per hundred Pounds than his nearer 
competitor who is Served by another railway. 

The second point which appeoers in the quotation 
from Dearing and Owen is thattruck snd water competition 
has affected the decision of the railways to apply maximum 
rather than flat Percentage increases, 

In dealing with fruits and vegetables, reference 
is made to keen competition among the various growers end to 
the competition from other forms of transportation as having 
Considerable influence in the matter, 

It is also Significant that the railroads had 3a 


desire "to apply the general increases". 
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The situation in Canada is quite different. The 
two main railway systems in Canada usually serve all of the 
various areas, It is therefore not to the Same extent in 
their interest to Say that one ares more distant than another 
is entitled to compete with the producing ares closer to 
the market nor ig n i necessary to obtain treffic for its 
line that it should ensure that the more distant producer 
gets into the market at no greater increasc in rates than 
the nesrer producer. In these circumstances the Canadian 
railways have not themselves promoted the idea of exceptions 
to horizontal percentage increases, 

The situation in Quite different in the United 
States, 

I have reproduced in the folowing beges and I do not intend 
to read them all, but I went to run them down just a Little 
bit, some of the early decisions on this question, 

The first and I think one of the most impor- 
tant decisions is in the so-called 40% case in 1920, and 
I give extracts, 

THE CHAIRMAN: What is this? 

MR. EVANS: Page 91, 

THE CHAIRMAN: That is at page 91? 

MR. EVANS: Yes, 

THE CHAIRMAN: The year is 1920? 

MR. EVANS: The year is 1920, That is in the so- 
called 40% case. We haa an increase of 40% in this country 
at the same time. The first reference is to page 239 where 


they show that the application was for ag Seneral jincrease, 


RE HORIZONTAL INCREASE 
ee SNORE AOL 


Extracts from Ex Parte 14, °56 1,68. 200 
nana evel, 220 


P. 239 - "Extent ana Method of obtaining Needed Additional 


Revenue 
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As above noted, in the original applicstions the 
carriers proposed to obtain the desired additional revenue 
by general percentage increases in the respective groups, 
épplicable to freight traffic only." 

Then I should like to read the quotation on page 243, 
P, 243 . "Percentage Increases versus Flat Increases and 

Maintenance of Differentials and Relationships 

Many shippers have directed their testimony and 
argument principally to the method of increasing the rates 
rather than to the emount of the increases, Shippers are 
far from unanimous in their views --" 

You will bear in mind that this is an application for 3 
flat increase, not for exceptions, 

"-- and may be divided into three groups: (a) those 
who seek the preservation of existing relationships sand 
differentials cither by specific or flat increases or by 
applying the percentage increase to base rates and employing 
in connection therewith differentials from and to other points; 
(b) those who advocate a percentage advance in all instances, 
contending that differentials Should increase in the same 
ratio as all other rates and charges; ani (c) those who 
advocate a percentage increase with 3 maximum," 

I ask the Commission to observe this: 
ee "It is evident that there are many competitive 

Situations where no recognized diffcrentials--" 

THE CHAIRMAN: Before you go on, you had better 
tell me here what is meant by the expression "competitive ) 
Situations". Does that mean 88 between railways or as 
between localities? 

MR. EVANS: NO; industries, 

THE CHAIRMAN: As between industries, 

MR. EVANS: And producers, 
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P, 24y 
"It is evident that there are many competitive 


Situations where no recognized differentials have ever 
existed but where, nevertheless, the rates have been made 
to reflect competitive conditions. Such Situations greatly 
outnumber those where 'fixed relationships' have been 
established," 
He is talking there about the establishment of rate relation- 
Ships and they differentiate between thet and what our 
friends have called "relationships", 

"In favor of maintaining differentials, it is 
Said that they have been fixed in: most Cases after carefyl 
investigation, and that they represent the proper measure 
of differences in the rates; that often they represent 
the maximum differences which Will permit more distant shippers 
to compete with those in close proximity; that to increase 
rates by a percentage tends to decrease the radius in which 
S0o0ds are marketed, and thus by lessening competition prices 
are advanced; and that in a11 cases the margin of profit has 
not increased proportionately to prices," 
Then on the next page: 
P, 245 "Those who Oppose maintaining differentials at 
this time contend thet the value of the dollsr expressed 
in terms of commodities shipped to-day is in reality but one- 
half its former value, and, therefore, a differential which 
was fixed at a given amount several years ago should, to have 
the same economic effect, be greater to-day; that there have 
been general increases in the prices of practically 311 com- 
modities, in Weges and in the cherges for nearly 3ll Services, 
énd that differentials should not be made an exception to the 
rule; and that as imcreased operating costs are the under- 
lying reason for the proposed increased rates, the additional 


Service representca by the differential, being more expensive 
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than heretofore, should pay greater rates as well as 
other services," 


(Page 23308 follows), 
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Now, we had there before the Commission on an 
application for a general increase, groups of people 
contending one way or another, some contending, as we 
have contended here, that these percentage increases are 
proper, and others contending that they are not, 

Now, I am going to read this little paragraph 
for quite another reason:- 

P. 245 - Dealing with specific increases 
and after stating that the carriers almost uni- 
formly oppose this method, it is stated that 
"4t ig not generally advocated by shippers, 
Further, the difficulty of its adoption is 
apparent because of the lack of reliable statis- 
tics from which to determine the probable 
additional revenue from a2 given increase. " 

That kind of thing was exactly what the Board 
Said in the 21% Case, but I want to point out, just as 
the Board did, that the lack of reliable statistics had 
to do with Calculating the additional revenue and had 
nothing whatever to do with determining where this long- 
haul maximum would apply. I am saying this to the 
Commission, that the lack of reliable statistics can 
never be made good except the kind of way bill Study 
the Board is doing today, and that has taken them nearly 
two years to get one study done covering five test days. 
Now then, it is not a lack of Statistics such as a 
Commission or Board should have; it is something that you 
Just cannot have and keep up to date, 

But my point about this is that the Commission 
refused to give effect to contentions of this kind because 
they said they could not Say what revenue results would be 
achieved by certain alternatives toa general percentage 


increase. Now, it is a4 very different thing when the railways 
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themselves, after having made Studies, come along and 
Propose exceptions, 

THE CHAIRMAN: That term "Specific increase", 
does that mean the kind of increase that is on coal for 
instance? 

MR. EVANS: Yes, 

"without attempting to pass finally upon 

the question whether in given cases differentials 
Should or should not be maintained, it is evi- 
dent that no general program of main taining 
differentials can be made effective coincident 
with the increases here approved without 
materially delaying their ‘effective date ag 
definite testimony covering individual Situations 
is before us in only a very few cases. To main- 
tain differentials by applying the percentage 
increases to basing rates and adding thereto 
existing differentials cannot be done without 
materially lessening the amount of additional 
revenue to be derived by the carriers as 
generally differentials are added to rather than 
deducted from base rates, 

"After carefully considering the situation 

we find that with the exceptions hereinafter 
noted general percentage increases made to rit 
the needs of the groups of lines Serving each 
of the four Groups must be considered for 
present purposes the most practicable." 

At page 247 the rates on individual commodities 
were given consideration. In the opening portion (see p. 
248) the following statement appears: - 

"Our general conclusions as to the impractic- 


ability of specific increases or of attempting now to 
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maintain differentials dispose of a number of 
these contentions. [It Should also be said 

that while we do not here sanction Specific 
increases in lieu of percentages, we are not 

to be understood as expressing disapproval of 
increases of that character made by the Director 


General," 


. 


P., 248 - Coal - The proposals of the carriers 


on this commodity were approved. 


P. 249 - Lumber - "For the purposes of this 
report it is our opinion that the percentages 
hereinbefore approved should apply to this 
commodity. " 

Petroleum and its products - After reviewing 
the contentions in connection with this commodity, 
the following appears at p. 249:- 

"It 1s concluded that no exception to 
the general percentage increases herein 
approved need at this time be made upon 
petroleum or its products. As has been ob- 
Served in connection with other Situations, 
the carriers should give careful consideration 
to the effect of the percentage increases 
approved on petroleum and, if necessity arises, 
Should arrange for such modifications as the 


Situation may seem to warrant." 


P, 250 - Fruits and Vegetables - "It 


is concluded that no exceptions to the general 


percentage increases will now be made.” 
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Sand, Gravel, Rock and Slag - "We are not 


convinced that exceptions should be made at 
this time from the percentages approved for 
traffic generally. However, the record does 
Suggest that rates in eastern territory are 

out of proportion to those in the other 

Sroups. The carriers have indicated a Willing- 
ness promptly to readjust rates in cases where 
hardship results from the general percentage 
increases, and their Special attention is 


called to these commodities...," 


P, 251 - Livestock and Packing House Products 


"It is concluded that the facts before us at 
‘this time do not warrant any exception to the 
percentage method of increasing the rates on 


either livestock or packing-house products." 


Fs 252 Iron Ore 

"It 1s concluded that at this time no 
increases should be made in the rates on iron 
ore from the Minnesota or Michigan ranges to 
Lake Superior or upper Lake Michigan ports, 
Other rates on iron ore may be increased 


according to the percentages herein approved," 


Other Ores - "The evidence before us in 
this proceeding, however, does not warrant 
exceptions to the general percentage increases 


at this time," 


BP. 253 + Grain and Grain Products 


"We find that the grain rates into and 
out of these markets may be increased by the 


general percentages herein approved, with the 
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understanding that the carriers will, within 
thirty days after the Service of this report, 
file tariffs restoring the equalization 
through the grain markets now enjoying that 


basis," 


P. 256 - Adjustments - "It igs impractic- 


able at this time to adjust all of the rates 

on individual commodities ..... It is con- 

ceded by the Carriers that readjustment 

will be necessary. It is expected that shippers 
will take these matters up in the first 

instance with the Carriers, and the latter will 
be expected to deal promptly and effectively 
therewith, to the end that necessary readjust- 
ments may be made in as many instances as 


practicable without appeal to us." 


By the way, I ‘should have said in passing 
that the Commission rejected all these requests for 
applying exceptions in that case in 1920. They did not 
have any increase on iron Ore, but there were no exceptions 
otherwise made to the percentage increase, and there is 
a large number of commodities in respect of which these 
proposals were made as will be seen by the notes. 

Following the 40% Case the first application for 
a general increase was one for a general increase of 15% 
which was submitted to the Commission in September of 
1931 and decided on October 16, 1931, i.e., Ex Parte 103 
reported in 178 I.C.c. 539. 

This application, as the headnote indicates, 


was for waiver of rules covering the publication of 
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Schedules so as to permit filing upon short notice of 
blanket supplements effecting a general increase in 
freight charges of 15%, The application was denied. The 
basis of the application was that the applicant railway 
companies were entitled to have rates increased SO as to 
provide a fair return under the legislation as it then 
existed but which was later amended. The importance of 
this decision is quite unrelated to the question of fair 
return so far ag my interest in it is concerned. At p,. 
578 the report ( 78 I.C.C.), having reviewed the cir- 
cumstances under which the application was made, 
that is to say, the depressed conditions in industry and 
the unlikelihood that the inerease sought woulda produce 
the additional revenue required, the Commission at Pp. 578 
put forwaru the following suggestion (now, this is the 
genesis of the exceptions):- 
"The further step which we are now about 
to propose is offered for the consideration of 
the railroad executives in the immediate 
emergency and only as a temporary measure of 
PELL 6° £10 Pi Pe) 
This plan is outlined in the appendix. 
It is designed to avoid imposing burdens on 
industry which cannot reasonably be borne 
under present conditions, to limit the danger 
of diversion of traffic to other forms of 
transportation, and to disturb business 
conditions as little as possible by preserving, 
very generally, existing rate relations...... 
The increase is in cents per hundred 
pounds or amounts per car subject to a fixed 
percentage maximum limit. 


I draw attention particularly to the underlined words, 
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which is my underlining: - 


"The abnormal conditions now existin 
nee ttons now existing 


distinguish the situation from that before Us, 


Increased rates, 1920 BURNS. esc ou” 
a ncYs supra, 


That is the case I have been first giving reference to, 
where they had gone along with the railways' application 


and had refused to make exceptions, 


«+.+-Wherein we discussed the respective 
ie tne respective 
merits of percentage and flat increases. We 


propose to limit the increase to a period 


it 


ending March 31, 1933." 

They distinguished the abnormal conditions in 
the depression from those obtaining when they had 
previously rejected these requests for exceptions. 

The increases authorized were mainly $3.00 
per car on coal, coke, minerals, pulp wood, lumber and 
the like, $6.00 per car on iron, stone, petroleum, etc., 
and 1¢ per hundred pounds on fruits, and vegetables and 
the products of agriculture, petroleum products, brick, 
lime and a number of other commodities. All other 
commodities received increases of 2¢ per hundred pounds. 

Your Commission will note that this was the 
beginning of exceptions to flat percentage increases. It 
was offered by the Commission in lieu of the application 
Lor Tet percentage increases for consideration "in the 
immediate emergency and only as a temporary measure", 

The Commission was at pains, as the quotation 
indicates, to distinguish its decision in the 40% Case 
in 1920, due to what the Commission called "the abnormal 
conditions now existing". The increases granted as a 
result of this decision were extended until September 30, 
1933. 

In 1935, in Ex Parte 115, 208 I.C.C. ae 
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the railways again applied for a &eneral increase, 

In this case for the first time the railways 
applied for a general increase Subject to certain excep- 
tions. 

Now, I quote from the Judgment saying that this 
kind of application is a departure from previous applications 


that have ben made:- 


Extract from Ex Parte No, 415, 


EDe 1,020) 3: 
mi 


i APPLICANTS! PROPOSALS 
ee 


"In the various general proceedings in- 
volving horizontal changes in the general rate 
level in the past two decades the issues have 
generally revolved around proposals to apply 
a uniform percentage increase or reduction to 
all rates. The present proposals depart from 
the uniform percentage plan. For the most part 
an increase of 10% in present rates is proposed, 
Subject to certain maxima and exceptions, and 
Some commodities would be Subjected to increases 
of flat amounts instead of percentages, while 
others would be exempted from any increases, 
and in still other instances increases are 
proposed only for the longer hauls beyond what 
applicants believe to be the zone of the most 
acute truck competition. There are also numerous 
proposed territorial exceptions, principally 
in mountain-Pacific territory." 

The result in this case was that the application 

for an increase of 15% subject to certain maxima and 
exceptions was refused and in lieu gthereof, further 


emergency rates ‘having somewhat different application 
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than those previously authorized and which had then 
expired, were allowed. 

P, 58: "Upon the evidence it is our 
conclusion that the increases proposed, con- 
Sidered as a whole, many of which by their 
nature may be established only by incorporation 
into the existing rate Structure, would in many 
individual cases increase revenues, if at all, 


only temporarily; that many such increases 


would result in undue prejudice and preference 
aS between different classes of traffic and 

as between different communities and Shippers; 
that in many instances the proposals would 
result in distortion of relations prescribed 
by us....3; that the ultimate effect of esta- 
blishing the proposed rates as a whole would 
probably be to harm rather than help the 


rallroads......« and that the proposals would 


increase the rates upoo certain ‘kinds of 
traffic above a just and reasonable level. 
This latter conclusion applies particularly to 
certain products of agriculture, to livestock, 
and to certain products of forests. 

"As a temporary measure, for the imme- 
diate alleviation of the more acute financial 
distress of the railroads, however, it is * 

not so clear that the results of a carefully 

Selected, moderate increase would be adverse....' 

There were several further hearings in this case 
(Ex Parte 115) and some modification in the Judgments but 
the result was unchanged in principle. In the first of 


these hearings a continuation of the emergency charges 


was refused and in the second (219 I.C.C. 565) a 
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continuation was gain refused. The matter was re-opened 
(225 Git 657) and certain increases on heavy basis 
commodities were permitted. This was known as the 


"General Commodity Rate Increases Case, 1937". 


Stee ee 


In Ex Parte 123 (1937-38) an application was 
made for a 15% increase in all freight rates (226 SeOs0 (OnLy 

At page 46 it is clear that the application in 
this case was for a 15% increase Subject to certain ex- 
ceptions as well as for an increase in passenger fares, 
It is to be noted (see p. 48) that the application included 
increases in the commodities which had been increased in 
the General Commodity Rate Increases Case in 1937. 
This is important in view of the later decision on this 
application because it was held that the increase ordered 
in Ex Parte 123 should not be added to the increase in 
the General Commodity Rate Increases Case, (see p. 139) 
Where it is provided that these prior increases "shall 
be taken into account and shall be considered as part 
of the increases here authorized so that the above 
mentioned percentage increases Shall not be made cumulative 
thereon," 

On p. 76 reference is made to the protests as 
to the flat horizontal increase, 

THE CHAIRMAN: Before you begin that, who were 
"they" oa "They therefore"? 

MR. EVANS: There were a large number of industries. 
I have not had time really to go into all this in detail 
but I can give you an example of who they were by reference 
to the notes in the - - 

THE CHAIRMAN: Were they what you might call 
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MR. EVANS: Yes, some of them, but tia fnty 
industries, and the industries divided in themsélves: 
the long-haul ones wanted the flat increases, and the 
Short-haul wanted percentage increases, 

THE CHAIRMAN: T See, all right. 

MR. EVANS: There were a large number of increases 
though. I am now going to read these extracts from the 
Judgment of the Commission in 266 L.C.C. Dp. 76i= 

"They" (referring to these protestants) 

"therefore ask that we limit the amount of 
any increases by making the increases in flat 
amounts per unit transported or by imposing 

2 maximum amount upon any percentage or graded 
increases. There igs a diversity of views, 
with which we have long since become familiar, 
between the long-haul Shipper who fears a 
percentage increase will drive him out of 
business and asks for Stated or 'flat! increases, 
and his short-distance competitor who demands 
the benefit of his location and insists that 
the only equitable basis is one which imposes 
increased costs ratably with increased 


distance of movement," 


(Page 23319 follows) 
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An investigation of this character ig a poor 
vehicle for the adjustment of individual rates or 
for the elimination of any preferences and prejudices 
except those which may be outstanding......, ‘ 
That, I may say, is almost exactly what the Board said in 
the 21% Case. 
"To devote the necessary time to a present 
consideration Of such matters would nullify the 
burpose of this investigation. But we do consider 
all facts presented which are relevant under the act 
and which bear upon the reasonableness of the great 
| bodies of rates proposed to be increased." 
| Now, I can pass the balance of that 2 oe Be although 
| I desire it taken in, and also nearly all ‘or page 98. The 
| Commission will see, however, that in that decision the 
percentage increases were granted, subject Only to what 
is said in the Paragraph near the bottom Of page 98: 
"Lt is to be’ noted that these percentage increases 
were added to the rates prior to the increases made in Lo37 
and also .'the Increases authorized may not reasonably 


exceed the specific maxima ori inally proposed by the 
ene Sp & BEV PCRS OY able 


applicants to be applied upon lumber, sugar, fruits and 


vegetablesg.!" 


(Portion to be taken into record follows): 

AS to specific rates, proposals were made by 
protesting parties to make exceptions. In the case of the 
class rates (see p, 0 9 ake i rhage proposed that the increase 
would be subject to 3 maximum of 15¢ per hundred pounds. 

"They contend that otherwise long-haul traffic 

from and to New England will be unduly penalized." 

It also appears on this page that some of the 
Midwest official bodies "have urged that the general body 
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of rates in portions of western trunk-line territory is 
excessive." 
On p. 81 the finding of the Commission is as 
follows; 
"No sufficient reason appears of record why, 
if any general increases are to be made, class rates 
should be exempted, or why the class rates in any 
particular territory should not be advanced equally 
with those in other territories and between one 
territory and another. this determination, however, 
must carry with it the reservation that if, in any 
other proceeding, the propriety of different treat- 
ment is established, this particular finding shall 


not prejudice any future readjustment...." 
It is interesting to note (see p. 92) that the 
| Secretary of Agriculture Suggested that rates should rise 


and fall with prices, 


The conclusions may be summarized as follows:- 

(see p. 136). 

An increase of 15 percent, generally based upon 
a normal volume of traffic, was too much. It was held that 
certain rates were then below levels already approved as 
reasonable and could be increased and a lesser general 
increase allowed on all traffic. At the top of Dy or 
the following is stated;- 

"The present attempt to allocate the necessary 
increased revenue in flat amounts to be added to 
existing rates would be hazardous in its possible 
revenue results, and would unduly ignore the element 
of distance as a measure of cost." 

Further down on the page (p. 137) the following 

Statement is made:- 


"We conclude that the increases which were 
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accomplished immediately before the eng Of the year 
1936 in transcontinental rates; the flat increases 
made upon cotton...; those made effective early in 


the year 1937...3 and others referred to, Should be 


considered ag part and parcel of the matter we are now 
considering." 
P. 1383 


"We therefore find and conclude that the 


Proposals before us have not been Justified, as a 
whole, but have been justified to the following 
extent. 

All existing rates and charges, including those 
for accessorial services other than protective service 
against heat or cold, upon the date of this decision, 
including those found OY prescribed by us as reasonable 
and not yet effective, may be increased, and as in- 
creased may be maintained... .by 10 percent, except the 
rates on products Of agriculture other than tropical 
fruits; except the rates on animals and products and 
the products thereof and articles taking the same 
rates, horses and mules not being included in this 
exception; and except lumber, Shingles, and lath, and 
articles taking lumber rates; and except the rates on 
cottonseed oil and vegetable oils, other than linseed 
Oil; as to all of which excepted Sroups of commodities 
the increase in rates may be 5 percent; and except 
anthracite, which may be increased 10 cents pe? ton..." 

It is to be noted that these percentage increases 

were added to the rates prior to the increases made in 1937 
and also "the increases authorized may not reasonably exceed 
the specific maxima ori inally proposed by the applicants 
to be applied upon lumber, sugar, fruits and vegetables." 
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MR EVANS: Then I refer next to Ex Parte 148, 
248 1.0.0. Bae at 372. We have been dealing up till now 
with the depression period, and this is the first case 
ofter the depression period. This was decided in 1943, 
THE CHAIRMAN: [sg that the case at the foot of 
page 98? 
MR EVANS: Yes. It was decided in the year 1943. 
I am not S0ing to do more than just make Short references 
to that. 
THE CHAIRMAN: Well, that was during the war, then. 
MR EVANS: ‘That Was during the war. 
Fal ol The cotton interests Opposed any 
increases in rates on cotton. 
The judgment Says: 
"If an increase is authorized, they request" ~- 
Speaking of the cotton interests -_ 
"recognition of the highly sensitive competitive 
relation between rates on this commodity and that 
existing relations be preserved, The Dallas interests 
urge that any increase be in cents per 100 pounds 
rather than by percentage. This ig directly contrary 
to the position taken by the New Orleans, La., cotton 
interests, who do not oppose a reasonable increase in 
cotton rates Provided it is on a percentage basis and 
not in cents per 100 pounds." 
That is just another illustration of where you 
had two interests Opposed on that same question. 
The Judgment allowed a percentage increase of 3% 
On cotton. 
THE CHAIRMAN: Which of those two interests was 
nearer... 
MR EVANS: Well, the long haul interest must be 


the Dallas one, and the short haul must be New Orleans. [In 
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the result they allowed 2 3 per cent increase On cotton 
in that case, 

Similarly, the lumber interests differed in 
their views, the long-haul producers insisting on maxima 
and the short-haul producers favouring unfiorm percentage 
increases, 

In the case of canneq goods (see p. 603) the 
controversy is Stated to be "in essence between the long- 
haul Shippers, who favour specific amounts of increase 
per 100 pounds, and the short-haul Shippers, who claim 
the advantages of a percentage method of increasing rates. 

On behalf of the Evaporated Milk Association... 
the view was expressed that any increase approved be upon 
a percentage basis, with no maximum limit...This industry 
takes the position that whatever bercentage is authorized 
Should be uniformyy applied to all traffic without 
exception. " 

The increases authorized were 6% Subject to 
exceptions in the case of listed commodities which 
received increases of 3%. Coal had varying maxima in 
cents per ton and iron had no increase whatever. 

Note that in this case, apart from smaller per- 
centage increases than those applied for and different 
percentages to certain Groups, no exceptions to the per- 
centage increase other than those proposed by the carriers 
were adopted. 

It will be noteq from these extracts that in Ex 
Parte 74 which was the 40% Case in 1920, the Commission 
referred to the fact that the railways proposed "to obtain 
the desired additional revenue by general percentage 
increases", 

Your Commission Will also note that despite 


contentions made by a number of industries, percentage 
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increases were uniformly applied. 

It is clear from the decision in Ex Parte 103 -- 
that is the one in 1931 -- to which I have referred that 
the origin of exceptions was not one imposed on the rail- 
ways but one almost diffidently Suggested by the Commission 
in lieu of the increase applied for as an emergency and 
temporary measure because the Commission found that in the 
depressed condition in which industry found itself in that 
year it was doubtful whether the railways would achieve the 
desired increase in revenue if their application should be 
granted. 

Your Commission will algo observe that in Ex 
Parte 115 which was decided in 1935, the depression was 
still in existence and the judgment at p. 11 of 208 I.c.c. 
makes it clear that, unlike the applications made in the 
previous 20 years, the proposals of the railways departed 
from the "uniform percentage plan". Your Commission will 
have noticed also that this judgment was issued in respect 
of an application filed in the early 1930's which was a 
period of depression and not inflation. 

It will have been apparent to your Commission 
that it was during this period that not only were prices 
on a decline and railway traffic at a low level but motor 
competition made great Strides and had become 2 serious 
threat. The fact ig that in these circumstances the 
railways, fighting for business among themselves, fighting 
to promote total traffic, and fighting a new form of 
carrier competition, decided to establish the principle 
of making exceptions to horizontal percentage increases. 

What happened in those years has been. continued 
into the postwar years and whatever may be said about the 
decisions of the Commission on this point, an analysis of 


them, which I have not at the moment time to make, will 
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disclose that these exceptions were largely proposals by 
the railway companies themselves. 

Now, I had ‘our traffic people look at the last 
one, Ex Parte 168, and I find that there were twenty-three 
Groups asking for exceptions, and the only exceptions 
were the five contained in the application of the railways 
themselves. f have not had a chance to make a Similar 
ananysis of the other Judgments, but I thought that was 
important. In the very last case exceptions were granted 
in five Sroups of commodities, and there were twenty-three 
&roups seeking exceptions. 

THE CHAIRMAN: Is that last case given here? 

MR EVANS: We have had a number of references to 
it. It 18 276 I.C.C., page 9, Ex Parte 168. 

THE CHAIRMAN: What year? 

MR EVANS: That would be in 1949, the final 
Judgment, I think August of last year. 

THE CHAIRMAN: 2(O EC iC.) and tx Parte what? 

MR EVANS: 168. 

My only Point about that is that the railways 
themselves put in five Sroups of commodities for exception, 
and they were the only exceptions granted by the Commission, 
in spite of the fact that twenty-three Groups were asking 
for exceptions. 

THE CHAIRMAN: That would be Shippers? 

MR EVANS: yes. 

Your Commission Will also have noticed that Mr. 
Smith's exhibit -- I am sorry, I must have missed something 
here. I am Speaking of Mr. Smith's Exhibit 266, where he 
listed the revenue value of the Commodities, railway 
revenue value of the Commodities, subject to the exceptions. 
Mr. Smith'ts exhibit has selected one of two of the recent 


decisions in which a large number of exceptions were made. 


‘ : - 
: ; 
. ; : 
‘ 4 hoe 


i a 
i elosoqote yfeatal erew snoitqsoxs sasdd b tes» saofont e] 


aovicamodd aslisqnod good tnt 


[goed offend bed I ,wok . 7 


gifted xa 


oheyorne 


J o . t 
7 
- iid exe ; a? wectsere 
aan row anoléqgoxs 9859 teasl yIsv and wf .deetroqst : 
7 ” “a + 
= Uy : 
+ 4 , eum ae 6 P + PRAMAS entities op > ft 
3 }- v ; ave "x j 9 3h , Wt) es wae | m ae sis 10 - ESS ® é-) . ‘3 sia 
’ re = : 
- . * — ‘ ' 
fe ‘ a s+ me cal ee . > 
t - : a 4 7 art 2 —s — or ~ 
. pot Sa .enolsceoxe gaidscse 2qvor! 
= ; . : . 
E y 4 ; .~ T. iv > — P| $ 
; : 4 a oo ve 7 ay 4 roars Lan ste eh ES 
a . 
€ 4 wher ] t ) % 
od my A oe Ff D Pit: VY Bi 4 a mM 
’ Pa, + 
« Pa : . ~ 
. - ~ a ~ ’ crm » -  * 
*, S fe =~ VRS «- i Os 83 3 sak? 
. * 
f : 
¥ tee ; + t : TAR. Soh 
= me 3 : bw . ee) sia 
? 
i : By a 
: ane a af rt r - he 
aa | va f € Mp ‘Page yl | $-¢ < uf 
7" 1 
— inf a 
¢ e vey -_ r - os 7! + ( ri-> 7 > a qrony SS rh 
4 4 oe See * bJ aise 3 gv bales 
; * he ne het + 
i hae ~ = . sine é 
| {VeawW Gh 4 2m 5 sVAMADanY are : 
J i : 
0, “ a Tr cnr < 
GOL Screw Ta 
a Renee 
ee y Pa 
- i> = > 4 - - ; Pee 
ah 4 Jes ws {i oo we ~ vwAw w Av 7 a 4 ~ ess s 
5-4 ~2- 4 Be f.- Pa ~ “tree % %~ wt fuo €65' foramen? 
L wd ) ue ILD i i < 4 , £46 vi < - alll Wea 
oe As Be o 
= ; = i 
a ~~ 
. hae : , eint ott sow is Of 
4 1C i, J Ge Sod th if : ath iw os 8 y Sih Lit S 
3 ; : ; 
- = ” 
A 
“ ee . Pie al > (ean 
STi Ne rox ct “sgoadd-vinsud gaty cess ad¢- 36 siiqa ms 
< ~ be 
: re a >a aw wa’? 
3 .enofiqgesxs 9: 
a, Z 
. me | Cor c J . > 2h Ith TASTY A “weype 
Te tTsaoqd than 8G Hivow Faw : AAMAS [). SAT 
eM “ ~ 
oe 
; a ~ 
¥ rw St 
“83x ' Gury ae AM 
; ds 
ms: ¢ hs 
$ + a ot . 4 ~ ae P . eocaerety Te 7. 
U4 ted?: Bboolzand sve osiae iliw aorta tire, {THOX 
oy . 


tdinxo e' dime 


Dalciemos beeats: ever Javum tT. .yeroe mb ft osm J 
sae G 
~ a f < 4 ." b P . - 
ed svrornw .OOS tidtdxh e'adime ah 10 naiaeogqa ms I .ored 


: | a oi? to owity NILE OE eid Hotell -. 


.,@aotdqevxe sig oF Gootdue .& rst oes ont 10. eulev sundvet 


eft to ows to ono betosles eer cdl a’ do iet mh 
; tA 


erow enctiges io %6 


RND 


In at least two or the last four increase cases there were 
very few exceptions. Whatever may ‘have been the reason 

for this lack of uniformity in the decisions, my submission 
is that without a fuLl knowledge of all the facts it would 
be impossible to assess them. There is one thing clear, I 
think, that on the face of it the exceptions largely 
Originated with the railways and concerned themselves with 
quite different factors than are met with in Canada today. 

Mr. Smith in his argument referred to the estimates 
contained in Exhibit 266 Showing the extent of exceptions in 
Ex Parte 162, He stated that of a total revenue Of ap- 
proximately $74 billion about $4- 3/4 billion was revenue from 
traffic which was the subject of So-called "exceptions". 

Your Commission Will note that Mr. Smith's first 
category, that is to Say, commodities receiving less than 
what he called the standard bercentage increase accounted 
for “pproximately $750 million and that another $1,200 
million represented revenue On coal and coke which had 4 
flat inereage in cents per hundred pounds. It is thus 


apparent that epproximately $2 billion of the $4-3/4 


already made in this country. Thus nearly one-half of the 
So-called exceptions can be eliminated in order that a fair 
comparison be made for the purpose of contrasting the 
results of Judgments in Canada with those of the L .CsGe 

THE CHAIRMAN: We Will adjourn now. 


~--The Commission adjourned at 1:00 p.m., to meet again 
at 2:45 p.m. 
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- 29327 - Mr, Evans 
Ottawa, Ontario, 
Friday, May 19, 1950 


AFTERNOON SESSION 
———— ee Y 


THE CHAIRMAN; Very well. 

MR, EVANS: At the adjournment I had reached 
the top of page 102 of my notes. I am about to begin at 
the very top of the page, I had been speaking about 
the extent to which the exceptions put out in Mr, Smith's 
exhibit 266 were true exceptions. 

It is not a true exception to except commodities 
receiving a lesser percentage increase and one cannot add in 
coal and coke in the United States without also bearing in 
mind that such commodities are also excepted in Canada, 

; Mr, Smith, in referring to the judgment of the 
Board of Transport Commissioners in the 21% case, referred 
to the judgment at page 65. He did not, however, refer to 
the entire judgment on this Subject which begins at page 
46, 

THE CHAIRMAN: Pardon me a moment. 

MR. EVANS; Page 46, 

THE CHAIRMAN: We will have it in a moment. 

MR. EVANS: I am not going to refer to it in 
detail, 

THE CHAIRMAN: The 21% -- 

MR. EVANS: The 21% judgment. That is March 
30, 1948, Your lordship will see at page 46 the subject 
of straight percentage increase id is discussed; at page 47 
discrimination - mileage comparisons. There is a general 
discussion of discrimination. Then on page 51 competitive 
rates, page 52 rates to assist and develop industry, page 
55 export and import rates, and page 57 mountain or Pacific 
Scale of rates. At the bottom of page 57 the subject of 
So-called competitive rate relationships is discussed, 


and that goes on to the foot of page 58 where a new paragraph 
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begins, "equalization of rates", You can see the extent 
to which the Board dealt with all these various rate 
questions in this revenue case, It is not until you 

get to page 65 that you find Mr, Smith's reference about 
Percentage increases, In Particular, he did not refer 
to the judgment at pages 57 and 58 where the matter of 
competitive rate relationships was being discussed, 

Your Commission will note that the heading which 
begins the discussion of this subject is "so_calleg 
competitive raterelationships", 

On page 58 of the judgment a table of rates is 
Shown which indicates the difference between the rates 
on different dates when various increases and decreases 
were made, In the paragraph following the differences 
and the effect on these differences as a result of an 
increase in rates are discussed and the Subject is 
Concluded with the following Statement:- 

"These rate differences as such resulted from 

the rate increases and reductions made"__ 

THE CHAIRMAN: That is the paragraph folloyw- 
ing in the judgment, 

MR. EVANS: You will See that at the very 
end of the Subject, at the foot of page 58, after the 
table, 

"These rate differences as such +: resulted from 

the rate increases and reductions made and certain- 

ly cannot be properly described as competitive rate 
relationships," 

In my submission it is one thing to describe rate 
differences as rate relationships and quite another to es. 
tablish that they are in fact rate relationships, One 
could, by pointing to any differences in rates which existed 


&8 a result of differences in mileage, Call such a 
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difference a rate relationship which would be disturbed by 


a percentage increase, It is manifestly impossible to have 


any increase in rates which would not change these 
differences, The extreme case, of course, iS the 

case that was mentioned during these proceedings and which 
occurred in the evidence of Mr. Braidwood in the 21% case, 
There is a reference in the transcript already to this, 
The flat question was put to him whether, if there was 

a shipper in Oakville Shipping to the Toronto market and 
the increase in his rate was 3 cents, he would expect the 
same maximum to apply to his goods shipped to the Toronto 
market from Vancouver, and he said, if I recall his words 
correctly, "If that is the way it is that is the way we 
want it." In other words, he had no limit on the extent 
to which he would go in saying that he should have the 
benefit of no greater increase because of his longer 


haul than the man in Oakville, 


(Page 23330 follows) 
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The respondent Provinces continued their attack on 
horizontal percentage increases throughout the various 
hearings before the Board. They argued there just as 
they have argued here as to the position taken in the 
I.C.C. judgments. Their complaint here is that the Board 
has decided against them on the merits and they are now 
asking your Commission to do Something about it. 

Your Commission will observe that they do not ask 
your Commission to recommend legislation prohibiting 
horizontal increases because this would be impractical. 
Rither they are Seeking to obtain from your Commission a 
recommendation or an Opinion such as was Given by the 
Duncan Commission upon which they can Support their ar- 
gument before the Board of Transport Commissioners. 

I am not Saying that a case cannot be made out in 
Some instances for relief from a horizontal percentage 
increase, but I am Saying that the Boara invited those 
who might be in a position of qditticulty to bring their 
cases individually to the Board for discussion. See page 
65 of the Judgment in the 21% Case -- 

"While there are a number of individual cases 
where discrimination in rates is alleged to exist 
and it may be that Some of thse require Special and 
separate consideration, on another occasion. But 
they do not seem to be so outstanding as to require 
Separate treatment in a case of this nature. " 
Mr.Smith in his argument left with your Commission 

the impression that the failure of the Board to deal with 
their position Satisfactorily was largely because of the 
tendency of the Board to decide issues only upon evidence 
before it and because of the lack Of adequate traffic 
Statistics. (p.22240). This is not so. The Board made it 
clear by its judgment that it did not consider that 


rate differences as Such were in reality competitive rate 
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relationships. Having decided this, much of the Res- 
pondents' case fell to the ground. 

Moreover, the Board made it clear that in Spe- 
cial cases where hardship could be shown, the matter 
was .open for further consideration and that the matters 
involved were not sufficiently impressive to warrant 
taking the necessary time in a revenue case. This is a 
very different attitude than Mr.Smith would have your 
Commission understand to be the case. As for the lack of 
traffic Statisties,no one could produce these. They do 
not exist and can only be obtained through a waybill study. 
The lack of traffic Statistics is referable only to the 
difficulty of estimating the revenue results of 3 Siven 
increase. The fact is that the Board has held that a 
revenue case is not ‘4 proper place to deal with the 
few cases where a percentage increase would cause hard- 
Ship. What the Board Lackey 1¢ anything, is proof that 
real hardship is being experienced. Moreover, no one has 


advanced any principle on which the Board could proceed. 


THE CHAIRMAN: You mean no one before us? 

MR. EVANS: No one before the Board and no 
one before you, sir, Theytake a rate from A to B and 
compare it with the rate from C to B, and there is a 
difference which they call a relationship, There has been 
no such principle established anywhere as a basis for 
awarding a maximum, 

It would, in my Submission, be folly to impose 
upon the Board of Transport Commissioners any direction by 
Statute or otherwise which would curb the discretion of the 
Board in this matter. To do so would create a chaotic con- 
dition which might require an almost immediate Statutory 
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inflationary cycle which we have just been passing through 
had gone to the point whare costs had become ten times ag 
great as they were before the war and prices had increased 
proportionately, it would be quite impossible to operate a 
railway company without recognizing that the cost of trans. 
portation for the | - longer hauls had elso increased, 

My submission is that this matter of horizontal 
increases is a matter for the discretion of the Board and 
that discretion could not possibly be exercised fairly and 
Properly to all concerned without a full knowledge of 
circumstances and facts which could only relate to the prob— 
lemt of the moment when an application is made. 

I might interject there, The suggestion was 
Seriously made here that the Board should anticipate that 
some people might have complaints, AS a practical matter 
I say to the Commission that it sounds fine, but when you 
are dealing with literally hundreds of thousands of people 
who have small stakes and big stakes it would be an impossi- 
bility for the Board to initiate inquiries among all those 
people, Then again I think Mr, Smith said that the railways 
were given the onus by the Interstate Commerce Commission 
to do that very thing. Of course that impression is quite 
wrong. They were given an onus but no one ever suggested 
that the railways were only to act on their own initiative, 
it was 1 > expected, of course, that the Shippers would come 
to the railways and lay their complaints before them. That 
is something that has never been forbidden in this country 
So far as I know, Certainly. as far as my company is concern. 
€d they hear complaints from Shippers all the time and they 
deal with them, and they are quite captable of dealing with 
them, 

My submission is that this matter of horizontal 


increases is a matter for the discretion of the Board and 
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that discretion could not possibly be exercised fairly and 
properly to all concerned without a full knowledge of 
circumstances and facts which could only relate to the 
problem of the moment when an application is made. Moreover, 
I remind your Commission that the Board has a general 
inquiry under way in which this question is to be gone into, 
The matter is much too complex to generalize and must 
inevitably be left to the Board of Transport Commissioners, 
I further Submit, in summary on this point, that exceptions 
to horizontal increases are in reality a subsidy to the 
long haul Producer; that subsidies of this kind are 
particularly bad; and that those who would be affected most 
have not been before your Commission to express their views, 
I have not had time to analyze adequately the 
amendments proposed by Mr. Smith. He handed these in on 
Thursday of last week, I venture to Suggest, however, that 
it will ada nothing but confusion to proceedings before the 
Board, Taking the clauses individually, the Board is by 
Clause(b) ~~ I am now looking at Clause (b) of 325, That is 
not in our consolidation. We did not get it in time, 

THE CHAIRMAN: What page in your consolidation? 

MR.EVANS: We have not got it in our consol- 
ddation. We didn't have it in time, 

THE CHAIRMAN: Section oe 54 

MR. EVANS: Mr, Smith's amendment, which is 
on thin onion skin Paper, handed in during his argument. 

THE CHAIRMAN: What is it? 

MR. EVANS: I was just going to argue to 
that if you have it before you, Taking the clauses 
individually, the Board is by Clause (b) to give due 
consideration, among other things, to the "effect of rates 
on the movement of traffic"; to the effect of rates in 
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THE CHAIRMAN; Wasn't that eltered to read, 


"to the effect of rate changes"? 

MR. EVANS: That may be so, It doesn't make 
any difference to my argument, I am just summarizing it. 
The Board is to give consideration to the "effect of rates 
on the movement of traffic"; to the effect of rate changes 
in "disturbing rate relations"; and to the necessity for 
"the maintenance of adequate and efficient railway trans- 
portation services at the lowest cost", 

One is struck by the fact that the duty to consider 
the effect on the mogement of traffic is something which it 
is unnecessary for the Board to take into account because 
that is obviously one of the first considerations of the 
railways in their own interest. As to the effect of rates 
in "disturbing rate relations" — this amendment rather 
Suggests that Something is being disturbed but what 
constitutes rate relations which are being disturbed is not 
described, 

THE CHAIRMAN: Pardon me a moment. I think 
we could follow this much better if we had a copy of the 
proposed amendment before us, Mr, Smith handed it in? 


MR, EVANS: Yes, 


(Page 23335 follows) 
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MR. EVANS: That 1s. ‘to Say, there is an assumption 
in that first Subperagraph that Something is being disturbed, 

THE CHAIRMAN: That is in (b). 

MR. EVANS: Yes, It assumes that Some disturbance 
is being crested, Now, you are left in doubt 88 to what 
is being disturbed, because nobody defines rate relations, 
and you have nothing to indicate what is causing the digs- 
turbance except thet it seems to be assumed thet rate 
chenges disturb Something, Now, to me that is bad legis- 
lation. 

THE CHAIRMAN: Dig Mr. Smith not offer an explana- 
tion of the term "rate relationships" or "nate relations"? 

MR. EVANS; Well, I think there W2S some discussion, 
Dut, 5 thought we had agreed that what he was talking sbout 
Was rate relationships. No one has precisely defined what 
constitutes 3 rate relationship, sand my point sbout the 
Judgment of the Board in the 21% Case was that the Board 
made quite clear that what the Provincial counsel had been 
talking about as rate relationships are not rate relationships 
at all; they are talking about rate differences, 

THE CHAIRMAN: Well, does it not perhaps come 
back to that same objection to the horizontal increases? 

MR. EVANS: This is whet I am Speaking to; this 
is horizontal increases, 

THE CHAIRMAN: That is, that the percentage in- 
crease changes the dollar and cent increase, 

MR. EVANS: Yes, 

THE CHAIRMAN: Or relation, 

MR. EVANS: + They are Speaking’ there of differ- 
ences and not rate relationships. This legislation is bad, 
I Say, because of two things. It esswumes that something 


is being disturbed. That is a sort of prejudging in 
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legislation, that some change has had an effect of disturbing 
Something, and then when you come to find what it is dis- 
turbing, they use the word "rate relations", and that is 
Something that has never been defined anywhere, 

THE CHAIRMAN: Thot is what I think. at the time, 
at first blush Tf thought they really meant trade relationships. 

MR. EVANS: Well, if it was intended to include 
commercial relations or trade relations, then all you would 
have got is an economic Planning bosrd, 

THE CHAIRMAN: Welt > “tT know, that is whet I thought, 
that is exactly what T thought was being asked for, 

MR, EVANS: My suggestion in Sum total - and I am 
Boing to deal with these three Subsections - is thot that 
Shows how utterly hopeless it is to do what they ere trying 
to do. You See, they will not 80 so foe Je prohibit by 
legislation horizontal percentage increases, because they 

realize that is impractical, SO what they have got is 

Some direction to the Boatd, 3 compulsory duty on the Board 
to do Something about rate changes that disturb Something, 
Now, in the end result [T° am Going to suggest to the 
Commission that it 1s going to be for the Board to say what 
Le being disturbed senq therefore what are rate relationships, 
Shad itis Boing to be algo for the Board in the end to say 
whether they are in fact disturbed. Now, they have got 
those powers, and they have exercised those powers today. 
All you have done 4g clutter up the lenguage of the statute 
with 9 lot of really meaningless things, because, unwilling 
to prohibit that which they object to because it is impractical, 
they seek to Substitute 5 lot of language that only creates 
legal problems ‘fon the Board and for the courts. 

In tlew'6e thee aéet ston of the Board in the 21% Case, 
the kind of things; the Provinces are arguing for have been 


determined “no® to constitute rate relationships. 
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AS to sub-clause (c), the Board on applicetion of 
anyone interested is required to change and alter rates in 
Such 8 manner as it may consider necessary or expedient - 
and then I quote the words of the Subsection - "in order to 
restore rate relations which it may find to have been un- 
duly disturbed", 

Now, let me Just give you an example of whet might 
happen. Let us Suppose that the Board Should find that the 
rate relation was the kind of thing they call rate relation, 
and it was really a rate difference, and having found that 
those relationships exist, subparagraph (c) requires them 
to restore that which they have found to be unduly disturbed. 

Now, subsection (c) has 3 retroactive effect back 
to and including the 21% increase, and the Board is then 
required to restore relations which it found to exist prior 
to the 21% increase, Now, that, in my humble submission, 
even apart from the criticism I made of (b), is‘r1an attempt 
to require the Board to deal retroactively in 3 diffcrent 
way with Something it has already dealt with in its judgment, 
and to my mind it ig the essence of bad legislation. 

This is an attempt to make 9 retroactive adjustment 
of increases including the 21% . inorease end until the 

Problem covered by clause (b) has been solved as to what 
constitute rate relations and ag to whether they have been 
disturbed, the Boang could not function under clause (ele 

Under Clause (a) the Board - &S to give due con- 
Side ration, emong other things, to, the Changes in import 
end export rates ees disrupting -relations. between Canadian 
Oc@an ports" and the Board is directed. to inquire retro- 
actively into import and export rates and to change and 
alter them as it may consider necessary to restore the re- 


lationships which may have been dis turbed. 
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Now, I Suggest that 3 court looking at that 
would assume that what hag happened since the 27th of 
March, 1938, the date in (d), must be considerca by the 
Legislature to have disturbed those relationships, and 
therefore the interpretation to be put on thot legislstion 
would be, that the Legislature epparently thought the 
disturbance had been created and the Board hed to do some- 
thing about it. 

Now, the matter of port relations is complicsted, 
but to attempt to do now Something to make up for what I 
call retroactive disturbances is to my mind the essence of 
bad legislation, 

Your Commission Will observe that even Mr, Smith, 


the most violent objector to horizontal increases, has not 


in his proposed legislation attempted to prohibit horizontal 


increases, 

Moreover, as drawn, the legiglation is almost 
hopelessly vague and difficult to interpret. 

A further difficulty with this draft legislation 
is that it rather Suggests that the Board must take 
2S prima facie proved that there has, in fact, been a 
disturbance of rate relations, This, in view of the 
fact that legislation is to be interpreted as remedial, 
will certainly raise difficult and elmost insoluble 
questions for the Board. One would have no doubt that the 
Board in the . face of such legislation would feel com- 
pelled to assume that rate relations which ere not des- 
cribed, have in fact been disturbed, 

A further difficulty which I have not time sat the 
moment to enlarge upon is the attempt to have the Board 
assume thet there has been 3 disturbance in the relation- 
Ships between Canadian ports since 1938. The matter of 


port relationships is largely one involving not only 
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Canadian but United Ststes ports and it is 9 most difficult 
and complicated matter, 

THE CHAIRMAN: Tf think I asked Mr, Smith what 
ports he had in mind in this Proposed amendment, and he 
Said Montresl as Opposed to Saint John sand Halifax, 

MR. EVANS: Yes, but the import and export rates 
through Seint John and Halifax as well 8s the import and 
export rates through Montreal are tied to the port rates 
in the United States, 

THE CHAIRMAN: We know that, 

MR. EVANS: Now, once you disturb those relstion- 
Ships you involve immediately relationships with the United 
States roads through their ports, and if you do that, then 
you can have all kinds of complications, It igs 5 matter 
of great importance to the United States roads to Bee tha. 
their port relationships with our ports are not affected, 
because obviously if the Shipper in the United States can 
ship through our ports more Cheaply than through the United 
States ports, the United Stetes roads lose the haul on mi 

Now, there ig one thing in which we have an ad- 
vantage and one thing in which the Maritimes have a definite 
advantage, that, notwithstanding that their mileage from 
the industriel centres is much greater than the American 
ports, yet they have a Substantial parity with those ports, 
Now, if you sre S0ing to go into oa war with the United States 
roads, quite Obviously the advantage which the Meritime 
ports now have igs going to be challenged, and it is 8 thing 
that this country and the Board of Transport Commissioners 
cannot deal with without having in mind the relationships 
with the American ports. 

THE CHAIRMAN: Well, I think thet Mr. Smith had 
in mind that certain changes could be’ made in the. relation- 


Ships, to use that word, between Montreal énd Saint John snd 
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Halifax without disturbing the United States relationships, 
MR. EVANS: [If you do that, then the rates to 
Montreal, Subject ~ only to the application of the 
domestic rates as a maximum, are related in turn to the 
United States ports, Now, if you sare going to disturb 
those two relationships, whatever you do disturbs the 
relationships with the United States ports. If they are 
both related to the United States ports that must be so. 
But, as I Say, it is a very complicate business, it was 
not developed before this Commission, and certainly I 
Suggest that it is Something that the Board of Transport 
Commissioners alone in its wide discretion Should deal 
with, and that to have legislation directing the Board of 
Transport Commissioners to do Something on the assumption 
that since 1938 there has been a disturbance of those re- 
lationships, is to my mind the essence of bad legisletion. 
I have not any objection to them looking at port relation- 
Ships at all, but I think legislation compelling them to 
do something on an assumed basis that there is 8 disturbance 
is just utterly wrong, 
It is clear, however, that the Maritine ports, 
being on a perity with United States ports despite 
their greater mileage from the industrial sections of Canada, 
are already in a preferred position by being on a parity 
with United States ports. It is also clear that as existing 
relationships with United States ports sare to be disturbed 
by the Board in this country, retalistory measures by the 
I.C.C. at the instance of the Unitcd States railreads is 
inevitable, Indeed, cases of this kina ere already on 
record before the I.C.c, 


tI then come to my next Subject, on page 108 
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INDUSTRIAL LOCATION AND THE RATE 
STRUCTURE -- NEUTRALITY As BETWEEN 


RAW MATERIALS anp FINISHED PRODUCTS 

The submission to your Commission on this question 
is made solely by Alberta in its brief entitled "Industrial 
Location in Alberta end the Present Rate Structure", at 
D. 54 of this brief Alberts Submits that "the rate relations 
Should not discourage Producer location; that 8 processor 
or manufacturer may make complaint to the Board and that if 
he is able to Satisfy the Board that his contention is Sound, 
the Board should make necessary rate adjustments," 

The changes in the language which I have quoted 
from that contained in the Original brief were proposed by 
Mr. Harries on November 30 before your Commission. Thao. LA 
to say, Mr, Harries in his evidence Suggested certain changes 
he made, 

The means by which effect is to be given to this 
Submission appear as an amendment proposed by Alberta to 
the Railway Act by the addition to Section 321 (3). That 
is on page a7 Of -the Consolidation, 

The legislation does not, of course, indicate how 
the result is to be achieved. One must turn to the brief 
itself and to the evidence of Dr. Stewart end of Mr, Harries, 
Who appeared 898 witnesses, 

You see, ell T have ssid is thet the Board - shall 
do certain things sand that rates must not per ge discourage, 
and so on, 

The theory propounded by them - I am Speaking now 


Of Mr. Harries and Dr. Stewart - Was very simply that in order 


unfinished State, and in order to encourage the processing 
of these materials within the province, the relationship be- 


tween the rates on raw materials and products manufactured 
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from them must be neutral, This, according to Alberta, 


means that the relationship between these rates is to 


be established on what they call the input-output ratio, 


(Page 23344 follows) 
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This ratio is the ratio of the weight of the 
processed materials after the processing to the weight 
of the raw materials used in the process. That is to 
say, if one hundred pounds of livestock produce sixty 
pounds of processed products, the relationship as between 
the rates on livestock and the rates on finished products 
Would be in the ratio of 6 to 10. That is to say, a 
rate of $1.00 on the finishea product would involve a 
rate on livestock, for the same mileage, of . 60¢. 

At this stagc,it would be well to consider the 
principles on which rates are made at present. Rates are 
now made, as the Commission is aware, on the value of ser- 
vice principle. This principle, I need hardly remind the 
Commission because i+ has been debated at length, is one 
which reflects in part the cost of Supplying the service 
and in part the ability of the commodity to bear the rates. 
Thus some commodities move at less than their overall 

but not less than their out-of-pocket cost, 
cost, while others move at considerably above the overall 
cost of service, 

Now it must be true that if the relationship 
between rates is to be arrived at on the basis solely of 
the weight lost in process, the value of service principle 
cannot be applied. It follows also that the cost of 
service principle cannot be applied. It would be pure 
accident if either of these principles could be given 
effect to while applying the principle of the input 
output ratio , 

I say this because if the relationship between 
the rates on the products of the packing plants and the 
rates on livestock are to be fixed in relation to weight 
lost in process, quite Obviously nothing by way of 
increased value attributable to the process would neces- 


sarily be reflected in the rate. 
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It seems to me that is almost axiomatic. If 
you are going to fix it arbitrarily on weight lost in 
process, the value imparted in process can be given no 

weight in fixing the rate, 

Moreover, livestock and the products of the 
packing houses would not have either the same cost of 
handling or the same loading characteristics. It follows, 
therefore, that the application of the input-output 
ratio. , weight lost in process ,would ignore factors of 
differences in cost of transportation as between the two, 

Alberta, in a Study of this matter, filed with 
your Commission at p. 10797, indicates that this input- 
output ratio is what may be called a critical relation- 
Bp Le Ls Obviously critical in relation to the so- 
called principle of neutrality because neutrality as 
between the rates on raw materials and on finished 
products could only be achieved by giving absolute erraat 
to that relationship. 

On the other hand, the parity of rates between 
raw materials and finished products would be the reverse 
of neutrality. That is to Say, if the rates on meats were 
the same per 100 lbs. as the rate on livestock, it would 
be a definite encouragement to the production of meats in 
Or near the source of Supply of the livestock, Therefore, 
neutrality can be achieved Only to the extent that it igs 
possible to give effect to the input-output ratio 
That is the fundamental basis upon which my argument is 
put. Any deviation from that ratio. departs from the 
neutrality which Alberta proposes. 

It follows, therefore, that since the value 
of service principle and the cost of transportation are 
inherently factors inconsistent with the arbitrary relation- 


Ship established in reference to the weight lost in 
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process, the principle of neutrality which Alberta pro- 
poses must be inconsistent in principle with the present 
Standards of rate-making, 

My first Submission, therefore, is that it is 
impossible to Give effect either to the value of service 
principle or to the cost of service principle and still 
Give effect to what Alberta proposes. 

In this connection, Alberta ig faced with an 
impossibly inconsistent position. On p. 10866 (Vol. 56) 
Professor Stewart Stated that the prime consideration which 
fixes the limits within which this neutrality must operate, 
is the input-output ratio. However, when faced with the 
possibility that the cost of service on the finished product 
might make it impossible to establish such a relationship, 
Professor Stewart Said, on the same page, 

"As I see it, it would be quite open to 

the Board, after hearing the sort of appli- 
cation that we have in mind, to say that it is 
impossible to apply the principle in this 
case," 

THE CHAIRMAN: Pardon me, would the amendments 
submitted by Alberta leave the Board this discretion that 
Professor Stewart Said they should have? 

MR. EVANS: No, sir, definitely not. It ig 
an obligation of the Board in the language of the Section: - 

"The Board shall upon application by 

an interested party or parties prescribe or 
direct the company to establish tolls on 

raw materials and tolis on products made in 
Whole or part from Such raw materials, in such 
a manner that the relationship between the 
tolls on raw materials and the tolls on products 


made therefrom shall - not per se discourage..." 
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Now, my point has been that in order not per se 
to discourage, the only thing you can take into account 
is weight lost in process. Otherwise you have got other 
considerations that Creep in. Now, I have in mind that 
Professor Stewart, recognizing that you could not, without 
discarding these other principles, have his principle 
applied, was prepared to have it open to the Board to 
Say that it is impossible to apply, if cost of service 
Should require to be given effect to. At page 10867 
he said: - 

"I think it would be open to the Board 
to say that to make an adjustment of the 
relative rates to effect neutrality would so 
offend other principles of rate regulation 
that the Board could not conceive of us aa 

di pause to point out that if we are not to give 
erféect to the principle where it offends existing prin- 
ciples, there is no need to base the change in legislation 
SU, ald, 

He then went on at the same page to condemn 
the cost of service principle, When I pointed out 
to him that I was not talking of the cost of service as 
a principle, but merely of the cost of service which 
would be an element in the rate, he stated:- 

"I would think that the Board could 

properly take whatever evidence could be 
given on cost of providing service and take 
that into account." 

I then went on, however, as follows:- 

"Q. Now, which would you advocate 

Should take precedence in the matter of the 
fixing of rates? 


A. Neutral rates," 
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I then presseq him on the matter of the value 
imparted to 


the raw material in the process, and asked:- 


"Would you concede anything in your 


neutrality principle to tne value of service? 
Wap 


Ae Yes, I woulda concede Something to 


the value of Service, although that is equally 


difficult to determine precisely," 
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When I Pressed him still further on the matter 
of the value and cost of Service, Professor Stewart, at Pp. 
10869, said: - 

"I think it would have to be determined 

by the Boarg on the evidence before it, and as 
to the extent Of the adjustment that was re- 
quired, the degree to which it might offend 
the cost of Service Principle or the value of 
Service principle, to decide whether it was 
possible to apply it," 

THE CHAIRMAN: Now then, the Sum and sub- 
Stance of Professor Stewart's position, his evidence, 
does it mean that neutrality of rates should prevail 
wherever possible in the opinion of the Board? Ig that 
what it amounts to? 

MR. EVANS: Well, that is as much as saying - - 

THE CHAIRMAN: Tf 8ay, is that what it comes to? 

MR. EVANS: I think that is in substance 
what he has Zoti uiram having the greatest difficulty 

following it because what I Say is that you cannot 
have neutrality without Siving effect to the input-output 
ratio which is weight lost in process. Now, if that 
happens to correspond with cost of Service and value 
of service principles, as they are now applied, you 
might by accident finda relationship, but it would 
be pure accident; they are inherently inconsistent 
with one another, because Obviously some value must 
be imparted in a process, otherwise it does not pay you 
to carry out the process, 

Now, if you are going to impart value you 
Quite obviously cannot reflect that in a mere principle 
that gives effect only to weight lost in process, 
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Now then, if you have different loading and 
handling characteristics (meat, for instance, has to 
0 in refrigerator Cars and so on) then you cannot give 
effect either to the cost of service principle. The only 
Way you can find the relationship under present principles 
corresponding to what he wants, would be a Sheer accident, 
It would be the most unusual accident I should think that 
you could imagine, because the one principle is almost a 
mathematical calculation, 

He went on at the Same page and on the following 
page, to agree that he Saw great difficulty - "in framing 
what we would like to gee in the Act about this." "phat 
is true, yes", 

With regard to the theory of reasonableness, I 
put to him that the Board's fundamental problem in dealing 
with relationships is “reasonableness having regard 
to the avoidance of extremes and tying yourself too 
Closely to rigid principles, " 

"A. I agree with that entirely.", 

He went on to say that with this modification 

"we would like the relationship between 

raw material rates and finished products rates 
to enter into consideration of reasonableness," 

The position is perhaps pointed up in the evi- 
dence of Mr. Harries at P. 10909 (Vol. 56). After 
Stating at that page that Alberta desired the relation 
to reflect the input-output ratio, Mr. Harries was 
cross-examined on the use by ‘Alberta in its brief of 
the example of the rates on wheat and flour. Etpat to 
him that the rates on wheat and flour are on a parity 
and that because it cost more to transport flour than 
wheat, and because there was some loss in the processing 


Of wheat into flour, parity of rates was the reverse of 
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neutral. I also put to him that the flour had a higher 
value than wheat, all of which he agreed to. 

At p. 10911 Mr. Harries agreed that in view of 
these facts it would rather suggest that the rate on flour 
Should be higher than the rate on wheat. But, when I pressed 
him on the matter that this indicated the reverse of 
neutrality, he refused to haa 

In my Submission, Mr. Harries! refusal at this 
Stage to go along with what must be Obvious, amounts to 
an inconsistency in his position. In fact, I think it 
points up the entire inconsistency in Alberta's position 
On this question. They say that the flour and wheat rates 
are neutral. You see the ene euabh 3 on page 32 where 


they say:- 


"(3) The Flour Milling Industry is an example 


of our third general Classification of raw 
material-finished product rates. It demonstrates 
a rate relation between a raw material and a 
processed product which has a neutral effect 


upon the location of processing plant." 


AS a practical matter, the Commission will, I 
am sure, give great weight to the evidence of Mr. Jefferson 
on this subject, beginning at p. 15507 and continuing 
to 15538. I do not propose to read extensively from Mr. 
Jefferson's evidence, but I direct attention to the fact 
that as a practical traffic officer, he could not envisage 
how rates could be made on the basis which is proposed 
by Alberta. He pointed to the fact that livestock includes 
cattle, sheep and hogs and that fresh meats and packing- 
house products also include the products of all three kinds 
of livestock. He pointed out that the weight lost in 


processing each of these categories of livestock was 
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different and rates which are now therefore on a parity 
for all three animals and their products would have to be 
based on different relationships in order to apply the 
principle of neutrality. 

There are, of course, other difficulties. I 
would name only three of them, 

(1) All of the various provinces of Canada would be 
entitled to the same treatment. This would, if the rates 
are correctly designed to Give effect to the neutrality 
principle, produce on the part of each province a desire to 
have its own raw materials processed within the province. 

The extent to which this would disturb existing 
industry would perhaps not at first Sight be fully appre- 
ciated. For example, Alberta mentions in its Brief the matter 
of the relationship between the rates on tallow and the 
rates on soap. Mr. Harries at p. 10902 said that under 
present circumstances, because a necessary ingredient, caustic 
soda, is not now produced in Alberta, the existing rates 
are acceptable, but he went on to say:- 

"If and when you get caustic soda produced 

in Alberta, the trouble that we would find in the 

rates on soap and tallow is that they do not 

conform with what we have called the principle of 

neutrality. ¥ 

This means quite clearly that as discoveries of 
raw materials are made in each province, applications 
would be made to establish these so-called neutral 
relationships. No industry locating elsewhere would be 
Sure of a continuance of its markets in Alberta, for example, 
for soap, if at some future time caustic soda should be 
discovered there, because the rates which the producer 
elsewhere must rely on to move his traffic would be changed 


overnight. This is apparent from the language of the 
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esse = 
section proposed, namely, 321(a) because any person 
interested may at any time make an application and it is 
thereupon the duty (see the use of the word "shall") 
to establish rates in such a manner "that the 
relationship between the tolls on raw materials and the 
tolls on products made therefrom shall not per se 
discourage the processing, manufacture or other con- 
version of such materials at or near the point of pro- 
duction," 

(2) I took up with Professor Stewart the difficulty 
which would result from the discovery in Alberta of the 
large o1l fields, beginning at p. 10839 et seq (Vol. 
56). I pointed out to him that with the discovery of 
O11. inywAlboertea. 5 pipe line is being built to carry away 
crude oil and that the application of the neutrality 
principle could not be brought to bear until there were 
refineries in Alberta sufficient to handle the output 
of crude oil. 


At p. 10840 the following exchange took place:- 


"Q. Now, in your mind, no matter 
whether you achieve that Objective or not, 
the production of oil may proceed more quickly 
than you could develop refinery capacity to 
handle it? 

“ay Vea, 

"Q@. And so you are really face to 
face with a choice of having low rates to 
get your oil out of the province or of 
Shutting up your production until you can, 
by this process of neutrality, make it 
possible for refineries to establish them- 


selves in the province of sufficient 
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capacity to handle the output? 
"A. There ig an immediate problem, I 
appreciate, yes," 

At p. 10842 I put to him that if railway rates 
became neutral and the Pipeline had to fight for business 
with the railways, the pipeline would reduce its rates 
and exert pressure on the railways to reduce their rates 
on the carriage of crude Oil. Professor Stewart agreed 
with this difficulty. It follows pecan an 
established pipeline involving a large investment and 
with the possible competition between the railways and 
the pipeline for business, the so-called neutrality 
principle could not be applied in such a case. 

(3) Professor Stewart readily agreed that centrali- 
zation of industry was not necessarily a detriment to 
the consumer (see p. 10862). It is also admitted that 
low rates in themsleves will tend to geographical 
distributions and to centralization of industrial 
production (see p. 10836). 

It; test ay think, unquestionable that the adoption 
of Alberta's proposal would provide a great disturbance 


to industry, 


(page 23354 follows) 
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I now wish to discuss the proposed legislation for e moment, 
THE CHAIRMAN; Proposed legislation -- have 
you in mind Alberta? 
MR. EVANS; Yes, this is on the same subject, 
THE PROPOSED LEGISLATION 

The proposed legislation must be examined, I submit, 
in the light of the present powers of the Board, 

The present powers of the Bcard are unquestionably 
sufficient to establish any relationships which are in con- 
formity with the value of service principle and with the 
reasonableness of the rates in themselves, It would only be 
a rejection of these existing principles that Alberta could 
achieve what it seeks to achieve, 

This is no doubt why in the amendment 
Proposed the word "shall" is used, so that the Board shall 
be required to establish the necessary neutral relatioinship, 

That the Board haa unquestioned power to deal with 
this subject so as to apply the existing rate-making 
principles is clear from its decision referred to at page 
43 of Alberta's brief in Alberta and Saskatchewan, et al, 
v.Canadian Pacific and Canadian National (1928) 18 J.0O.R.aR, 
406. In the quotation of the judgment on page 44 of the 
Alberta brief, the following statement appears at page 414 
of the judgment: 

"While I am not convinced of the necessity nor 

indeed the propriety, of establishing a percentage 

relation: between these two sets of rates"_- 
This was meats anda livestock, 

"--nevertheless it is not difficult to see that a 

condition could arise in which special rates on 

livestock being accorded to eastern packing com- 
panies, would operate to the disadvantage of western 
packers in marketing their finished products in 


competition with eastern packing houses," 
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The further quotation at the bottom of page 44 of the 
Alberta brief is from page 418 of the judgment: 

"The equalization above contended for would involve 

& rearrangement whereby the combined rates on live- 

Stock in and on meat and packing house penn te 

outward, would produce through transportation charges 

equal for 211 Canadian packers," 

Getting very close in that case to this same 
Proposal to the Board, and I am Suggesting this judgment 
Shows that the Board dealt with it on its merits, 

"AS a matter of tariff construction this would seem 

to be impracticable, and would resolve itself into 

an attempt to create such a condition regardless of 
the reasonableness of the rates per se, or of the 
anomalies that would be created," 

I say that is why this section says the Board shall 
do these things because the Board on its merits would not 
do it, and thought it was impractical and were not convinced 
of the necessity or the propriety of doing it. 

It is thus clear that what the Board was considering 
in that case amounted in reality to the principle now contend- 
ed for, Their refusal to give effect to it under their 
present powers is what leads Alberta to make ;- it compulsory 
on the Board by legislation, 

It will be noted by your Commission thatthe amend- 
ment proposed by Alberta does not make any provision such as 
Professor Stewart Agreed should be made by way of recognizing 
the cost of service or the value of service principle, nor 
for that matter does it permit the Bcard to go into the 
matter of the reasonableness of the rates per se, 

I understend that an amendment makes it unnecessary 


to argue the next paragraph, 
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THE CHAIRMAN: You Say there is an amendment? 

MR, EVANS, Yes, Mr, Frawley amended his 
section by removing the second proviso during his argument, 
the second proviso to Z21(a). I do not need to deal with it. 
That will eliminate the Paragraph on page 117 in which I 
commented on that. That can be dropped, 

THE CHAIRMAN: All right. 

SMR. EVANS: That eliminates one paragraph 
On page -117., 

My submission to your Commission is 

(1) that the Proposal of Alberta is 4 practical 
impossibility as a matter of legislation 

(2) that the Boarg now has adequate power under the 
present rate-making principles to establish 
reasonable relationships, 

(3) that the Alberta witnesses clearly do not want 
to do away with existing principles of gatee 
making but the proposed legislation does do 
just that, 

It is impossible to do more than to leave with the 

Board the discretion to deal with Such matters, Professor 
Stewart, in the quotations I have given from his evidence, 
obviously Proposes that these matters Shall be for the Board, 

The matter then boils down to this -- Are we to hve 

legislation compelling the Board to give neutrality, or are 

we tc give the Board a discretion? If we give the Board a 
discretion, then there is no need for legislation, If we 
compel the Board to accept the idea of neutrality, we must be 
prepared to throw Overboard the value of service principle 

and make rates which neither reflect value of service nor cost 
of service, 

I then have e short argument on the cost of service 


Principle, I may say there is one thing I should hve drawn 
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to your ettention, Mr. Frawley in his argument referred to the 
Hormel case, That was a case in which westbound rates on 
livestock and meats were before the Interstate Commerce 
Commission, and it is case upon which Mr, Frawley has placed 
Some reliance. It is in his brief, and it was also mentioned 
in his argument, 

THE CHAIRMAN: What do you call the case? 

MR. EVANS: The Hormel case, I have not got 
the citation, I just have a note that I was to refer to it, 
It is referred to in Mr. Frawley's argument, and it is in his 
brief, The only thing I wanted to clear up about thet was 
that Mr, Frawley pointed to that as indicating that the Inter- 
State Commerce Commission was accepting his theory. All I 
want to say is that the Interstate Commerce Commission never 
established any relationship such as Mr, Frawley wants estab- 
lished, 

In that case they made the westbound relatidn between 
meats and livestock the same as the eastbound relationship, 
and they had previously in some case fixed the eastbound 
relationship, but so far as I know there has never been 
acceptance of this weight lost in process principle of 
relationships. If there is propriety in a relationship of 
any kind between livestock and meats then quite clearly our 
Board has exactly the same power to establish that relation- 
Ship today. The case is Hormel v. Santa Fe, 263 1.C.C, 9, 

THE CHAIRMAN: What year? 


MR. EVANS: It is a comparatively recent one from 


from the volume number, I should think. 
MR. FRAWLEY: 1945. 
MR. EVANS; 


(page 23358 follows) 
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COST OF SERVICE PRINCIPLE 

I have not had an Opportunity of preparing an 
argument on the Subject of the cost of Service principle 
advocated by British Columbia. I would, however, like to 
refer the Commission to the discussion of the value of 
Service principle contained in Dr. Locklin's book begin- 
ning at page 148. 

In particular, I draw the Commission's attention 
to the section on pages 152 to 154 under the title "What 
the Traffic Will Bear." 

I should also like to deal very shortly with the 
Suggestion made by Mr. Brazier that the cost of service is 
a feasible basis for rate-making. This may also serve to 
meet Mr. Shepard's Suggestion made in Support of a dif- 
ferent kind of argument that cost accounting is, as he 
put it, feasible. 

Dr. Locklin on pages 157 and 158 under the head- 
ing "Cost Allocations and Rate Making" ‘refers to the 
school of thought which believes that overhead costs should 
be allocated to particular kinds and units of traffic and 
that all rates should be based on these allocations. Dr. 
Locklin comments: 

"The advocates of this view maintain that 

cost accounting has developed into a science and 
that practically all costs can be allocated. This 
view seems to rest upon a failure to understand 
the economic principles involved. It is true that 
all costs can be allocated, but as one writer has 
expressed it, 'that fact of itself is no more sig- 
nificant than is the possibility of obtaining an 
arithmetical average of any fortuitous collection 
of numbers, ! 


The fundamental fallacy in any apportionment 
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"of expenses that do not vary with the volume of 
traffic lies in the fact that the cost 

depends upon the volume of traffic, and the volume 
of traffic depends upon the rate charged. To some 
extent cost of carriage is a function of the rates, 
not the rates of the cost; or, as Professor Harbeson 
has put it, 'the overhead cost per unit is price 
determined rather than price determining.!' 'Cost 
accountants', says G.P.Watkins, ‘are too likely to 
assume relations as fixed which may change as a 
result of prices based upon their cost analysis." 

The Commission will also find that Dr. Bigham in his 
book "Transportation Principles and Problems! has a good 
deal: tovsayr“At page 107, after analyzing railway costs 
generally, Dr. Bigham near the top of the page says: 

"The analysis given is sufficient to show 

that railway costs cannot be allocated to particular 
hauls except arbitrarily. As will appear later, this 
fact is of great Significance in the determination 
of rates." 

The Commission will find a discussion of 
the cost of service principle at page 326 and of the value 
of service at page 329, of Dr. Bigham's book, 

It will be noted that at page 335, Dr. Bigham, as 
indeed does Dr. Locklin, makes it clear that "IF total 
profits are kept at a reasonable level, charging what the 
traffic will bear is a +xsound principle of rate making." 

He goes on to give an illustration of how the 
principle works. It is clear from the example he gives 
how the railway is prevented from maximizing its profits 
in the application of such a principle, that is to say, 
the maximum earning power or return on investment cannot 


be exceeded and that this is a brake upon the raiiways' 
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ability to exploit the principle where the traffic will 
bear any increase which the company may say. 

Mr. Brazier at Page 22286 made a statement about 
what was held in the Granby Case by the Board as follows ts 
I don't know from the transcript whether he was purporting 
to quote from the Board or was Paraphrasing it but this is 
the quotation as it appears in the transcript. This is Mr, 
Brazier speaking; 

"No, we will not make any order in regard to cost 

of service. It is not a factor which is made a 

Consideration as far &8 we are concerned in fixing 

the rates," 

My submission is that this is a misleading statement. 
No such statement was made in the judgment. In that case, 
64 C.R.T.C, 243, the Beard merely refused to order the 
railway company to undertake the work estimated to require 
Six weeks which would be required to prepare the 
information asked for, What the Board actualy said in that 
case, page 245, was -- end I ask the Commission to compare 
what the Board said with what Mr, Brazier is quoted as saying 
the Board said: 


"The Board has, however, never adopted the cost of 


Providing service as the Sole indicator of the 
reasonableness of any rate. Ina general way it may 
be stated that the cost of service factor is more 
Particularly valuable in determining whether any 
Particular rate is reasonably compensatory to the 
carrier in cases where there may be reason to 
believe that a rate is at the borderline of cost, 

In this event the principal consideration would be 
whether such rate was So low as to cast an added 


burden upon other traffic," 
(Page 23364 follows) 
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Speaking Senerally of the controversy raised by 
British Columbia's proposal, I should ‘like to say this:- 
(1) Mr. Brazier in his argument said that some 
effect would have to be Given to the value of service. 
If that qualification is put in, then all that remains 
is that the value of Service principle is to be retained. 
It follows that even if mr. Brazier is right and operating 
costs vary 100% with traffic, the value of service principle 
will automatically, properly applied, reflect that result. 
However, the only writer I have been able to find who 
Suggests that this is true -- that is, that one hundred 
per cent costs are variable -- is Professor Heeley on whom 
Mr. Brazier apparently relies, and I do not think Pro- 
fessor Heely goes quite that far. 
(2) There is no need to abandon the value of service 
principle even if Mr. Brazier is right that all costs vary 
with traffic. 
(3) In any case, whether all Operating costs vary 
with traffic or not, profits, that is to Say, return on 
investment, may be relatively constant and contributed to 
in different degrees by different traffic on the value of 
Service principle. 
(4) If Mr. Brazier is right that competition will 
reduce rates on high-valued traffic to cost, which he 
seems to argue by reference to Mr. Foirweather's evidence, 
the cost of service will automatically be applied. I say 
this because, if competition were to be sufficiently severe 
that railway rates on high-valued traffic had to reflect 
only actual railway costs, it would follow automatically 
that the low-rated traffic would also have to contribute 
actual costs in total. Assuming that the same conditions 
were then applied to the low-valued traffic, we would auto- 


matically come to a point at which all traffic would be 
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carried at cost. This does not need any change in the law 
to accomplish. ft Will follow as a matter of certainty, if 
Such conditions are met. ; 

On the other hand, Mr. Brazier's argument amounts 
to this -- because that may conceivably happen, your Com- 
mission shoulda recommend accepting it as inevitable and put 
it into effect ag 4 basis for rate making before it does 
happen. 

This amounts merely to an argument that the value 
of service principle igs an improper principle to apply 
and, in my Submission, Mr. Brazier canmot and has not 
established that. 

Thank you very much. 


THE CHAIRMAN: All right, Mr. Spence. 
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ARGUMENT BY MR K, D, M. SPENCE 
2 SPENCE 


MR SPENCE: May it please the Commission: 

My argument will fall under six heads, as follows: 

The first one, Proposed Amendments to the Riilway 
Act. 

Secondly, Proposed Amendments to the Maritime 
Freight Rates /ct. 

Thirdly, Reparation. 

Fourthly, Canadian National-Canadian Pacific 
Co-operation. 

Fifthly, Canadian Pacific Proposed Amendments to the 
Railway Act as to Grade Crossing Protection. 

Sixthly, certain Amendments Proposed by the R ilway 
Transportation Brotherhoods. 

THE CHAIRMAN: Does that first item, Proposed 
Amendments to Railway Act, include the Canadian Pacific's 


amendments? 
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MR SPENCE: Well, I deal with those, the 
Canadian pavers Te amendments as to grade crossings, in 
a separate argument, my lord; and also in my first argu- 
ment I do not Propose to deal with all of the--- 

THE CHAIRMAN: T have in mind now the C.P.R, 
amendments as given to us, for instance on the LTixing of 
rates, investment and rate of return, and so on. 

MR SPENCE; No, my lord; Mr. Sinclair will deal 
with those. [n my argument as to the amendments to the 
R ilway Act I do not Propose to deal with them all, because 
Mr. Evans and Mr. Sinclair will cover Some of them 
themselves. 

THE CHAIRMAN: This first chapter of yours, pages 
1 to 16, deals with amendments proposed by the provinces; 
is that It? 

MR SPENCE: Yes, my lord. 

In this part of my argument I propose to deal 
with the amendments to The Railway Act that have been sug- 
gested by the various Provinces and other parties appearing 
before your Commission. 

THE CHAIRMAN: Are those amendments that you are 
dealing with now set Ont ‘In’ thi's consolidation? 

MR SPENCE: Yes, my lord. 

My purpose is not to £0 into all of the pros and 
cons of the purposes behind these amendments, since most of 
the questions of principle or policy are covered elsewhere 
in our arguments. [In the main, my approach will be to con- 
Sider the various Proposals as pieces of legislation anda 
their place in relationship to the remainder of The 
Railway Act. 

In order to facilitate this kind of examination, 
I have prepared 3 consolidation into one document of all of 


the amendments Submitted in draft form to the Commission, 
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and Mr. Evans has already handed the Commission copies of 
that consolidation. 

It will be observed that in addition to those 
sections as to which amendments are proposed, I have 
included some of the other sections that are related to 
or have some bearing upon the Proposed amendments. I do 
not intend to Suggest that these additional sections are by 
any means the only ones in the Act that bear any relation- 
Ship to the amendments; it would have been impossible to 
include them all without typing practically the whole 
Railway Act and making the document unduly cumbersome. 

Perhaps I should start by reminding the Commission 
of a fact of which it 1s already well aware, namely, that 
the drafting of legislation is a task for a highly - 

Skilled ana experienced expert if errors, omissions, 
ambiguities and contradictions leading to endless litigation 
are to be avoided. T hasten to add that I have no intention 
Of posing as anything in the nature of an experienced legis- 
lative draftsman, but even to my unskilled eyes there appear 
to be enough of these errors, omissions and contradictions 
in the Proposed clauses to throw The R ilway Act ana those 
including myself who may have to work with it for some years 
to come, into utter and hopeless confusion. 

AS a small example, let us look at the first amend- 
ment shown on Pp. 2 of tthe consolidation, which is 4 Suggestion 


made by the Province of Saskatchewan for the alteration of 


Section 25. fhe purpose of this amendment seems to be to 


allow the appointment of accountants, economists, engineers 
and rate experts for the technical assistance of the Board. 
Under Section el, however, which I have included just above 
Section 25,5 tit wide seen that there is already a provision 
in the ‘ct for appointing these technical experts by Order in 


Council, and indeed the Board already has on its staff 4 
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considerable number of experts who were no doubt appointed 
under Section 21, 

Section 25, however, Says that they may be 
appointed "in the manner authorized by law", which means no 
doubt through the Civil Service Commission, and thus if 
Saskatchewan's amendment was to be adopted the Board would 
have technical experts appointed in two different ways. 

It should algo be noted that by Saskatchewan's 
amendment of Section 25 the words "officers, clerks" are 
Struck out, no doubt with the intention that such employees 
will be included under the words "and other employees", 

It is possible, however, that if the ejusdem Eeneris rule 
were applied, "other employees" might mean other employees 
of the same kind, that is, technical experts, and the power 
to appoint the Board's non-technical starr would be lost. 

Speaking of the amendment as a whole, I Suggest 
that it has no purpose. No need for such a change has been 
Shown and this Proposal seems to come within the category 
of unnecessary meddling with The Railway Act that will be 
seen constantly throughout these amendments. 

Section 31, which is the next Section for which 
Saskatchewan proposes an amendment, deals with the Board's 
Annual Report, and I ask what evidence there is*of in- 
adequacy in legislation as to the Annual Reports’ now made by 
the Board? We have not heard either here or elsewhere any 
Suggestion that there was need for a change in this respect, 
and the volume of material that Saskatchewan proposes to 
require the Board to include would, if it was to be of any 
accuracy and value at all, require the concentrated efforts 
of the Board ana its technical starr for much more than the 
extra month that Saskatchewan would allow for its preparation. 

THE CHAIRMAN: In your consolidation, on the C1.ret 


p32ge of your consolidation, the proposed amendment, there is 
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a great deal of matter Struck out. 

MR SPENCE: Yes, my lord. The parts with the 
diagonal strokes are the parts that are at present in the 
Act but which the broponents of the amendments say should 
be struck out. The parts that 2re underlined are new 
words that they Suggest should be put in. For example, 
under section 31, the words "within two months efter the 


thirty-first day of December" are at present in the Act, 


and the words next following, "on or before the thirty- 
first day of March", are not in the Act; they are proposed 


to be put in by Saskatchewan. 

THE CHAIRMAN: That would give another month, 
would it? 

MR SPENCE: Yes, my lord. Then (a), (b) and (c) 
are at present in the Act; those Sub-clauses (a), (b) and 
(c) are at present in the fet. 

THE CHAIRMAN: Well, there are Sub-clauses (a), 
(b) and (c), but do they contain the same matter? 

MR SPENCE: They contain the words that are 
Struck out at the bottom of page one, my lord. Then 
Saskatchewan proposes new clauses (a), (b) and (c), which 
I have shown on the second page. 

THE CHAIRMAN: Would the present (a), (b) and 
(c) be struck out, according to this amendment? 

MR SPENCE: Yes, my lord; according to Saskatchewan 
those clauses (a), (b) and (c) are to be repealed and a new 
set of clauses (a), (b) ana (c), which are at the top of 
page 2 ofi-the consolidation, are to be Substituted for them. 

THE CHAIRMAN: Well, it looks to me as if the 
main difference between what is now required and what the 
amendments require would be this statement as to the 
condition of the railways; is that so? 


MR SPENCE: Saskatchewan Proposes a whole series 
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of--- 

THE CHAIRMAN: " . . . the financial condition and 
requirements of Canadian Railways, the condition of 
railway property, railway expansion, abandonment of 
lines," 

and then it goes on to the Board. 

MR SPENCE: Yes; there is @ whole mass of informa- 
tion, particularly in the new clause (a), that Saskatchewan 
would require the Board to put into its Annual Report, and, 
as I say in the middle Of page 3: 

No explanation is Siven of how the Board is to 
obtcin the information required by proposed Clause (ay. 
Under Sections 379 to 384 inclusive, the railways may be 
required to provide some of this information but not by any 
means all of it, and under Section 384(3) much of the 
information that the railways are required to Supply is not 
to be open to the public or published, but is only for the 
information of the Board. Thus, it could not be used in 
the Board's Annual Report, which is a public document. 
Unless Section 384 is algo to be amended, which Saskatchewan 
has not proposed, the Board will by the amendment of Section 
31 be left in the position of being required to issue an 
Annual Report upon subjects for which it has not the means 
of obtaining the information or of making the information 
public. 

Now, turning to Section 33, which is on page 2 of 
my consolidation, it is found that Saskatchewan proposes to 
give the Board power to inquire into, hear and determine 
any application requesting the extension or completion of 3 
railway line, and to make recommendations to the railway 
company or the Government for Such extension or completion. 
That will be found at the bottom of page 2, the underlined 
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My question is what possible purpose this 
provision could serve. The Railway Act contains no 
machinery for compelling a company to build 2 railway, 
and Saskatchewan does not Suggest any such machinery. 

THE CHAIRMAN: You mean to say, then, that this 
proposed amendment would Suggest a complaint but provide 
no remedy? 

MR SPENCE; Yes, my lord, that would be the 

Situation. The Railway Act, as I Say, has no machinery 
for compelling a railway company to build 3 railway. 
No railway line over six miles in length may be built 
without an Act of Parliament. If the intention is to 
impose some obligation upon the railway to apply for 
enabling legislation; --- 

THE CHAIRMAN: Psrdon me. Does not the following 
Subsection go on to Say that the Board may make orders on 
these complaints -- Subsection 2? 

MR SPENCE: Oh, yes. 

THE CHAIRMAN: You see, subsection 1 is divided 
into three paragraphs, (a), (b) and (c). 

MR SPENCE; Yes, my lord. 

THE CHAIRMAN: Which formulate complaints that 
may be made; but then 2 goes on and says: 

"The Board may order and require any company or 

person to do forthwith, or within or at any specified 
time ol 
MR SPENCE: Yes, my lord, but it is limited to 
ony act the Board may order: 
" . . . any act, matter or thing which such company or 
person is or may be required to do under this Act 
The railway is not required under any section of this Act 
to build 2 railway if it does not have an Act of Parliament 
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THE CHAIRMAN: Then, if that is the case, why 
was that subsection 2 made a part of this same section 

‘which provides for the formulating of complaints? In 
respect of that (a), (b) ana (c) you say that, while 
this would compel the Board to hear complaints, it does 
not empower the Board to provide any remedy; is that it? 

MR SPENCE: It does not empower the Board to 
compel a railway to construct a line. It is only sub- 
clause (c) that is new in this, my lord. This sub-clause 
(c) has been inserted here by Saskatchewan in this general 
clause as to the Board's jurisdiction. 

THE CHAIRMAN: It is the whole of paragraph (c) 
that you are particularly concerned about -- is that it? -- 

"requesting the extension or completion of 3 railway line 
or lines into or through a new or proven area"; is that so? 

MR SPENCE: Yes, my lord, that is the section--- 

THE CHAIRMAN: -- "on the determination that the 
extension or completion of such line or lines shows 
reasonable promise of making a contribution to the 
local or national economy, may recommend the extension 
or completion of such line or lines; Re 

Now, who may recommend? It would be the Board, I Suppose. 

MR SPENCE: That apparently--- 

THE CHAIRMAN: "The Board Shall have full .juris- 
diction to inquire into, hear and determine any 
application by or on behalf of any party interested," 

complaining about certain things not having been done which 
the Act requires to be done, and then requesting the Board 
to make an order Or give directions. 

MR SPENCE: Yes, 

THE CHAIRMAN: ". , , op with respect to any 
matter, act or thing, which by this Act, or the 


Special Act" 
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Tat) +L Suppose, would be--- 

MR SPENCE: The Special Act of Parliament. 

THE CHAIRMAN: Incorporating ea railway 

MR SPENCE: No; the special Act of Parliament 
which the railway might have passed to build this parti- 
cular line. 

THE CHAIRMAN; Yes, giving it authority to build. 

MR SPENCE: Yes, my lord. 

THE CHAIRMAN: Then: 

se requesting the extension or completion of a 
railway line or lines" —-- 
I have already read that. 

MR SPENCE: Then, having done SO, having made 
this investigation, the Board may recommend the extension 
or completion of such line Om lines s 

"such recommendation may be made to a railway company 

or companies or to the Government of Canada," 
Now, whether the Board makes the recommendation to the 
railway or not, that does not compel the railway to build 
the line, and there is nothing in the Act that does compel 
the railway to build the line. The Special Act that the 
railway obteins from Parliament is only an enabling Act, 
in any event; it is not an Act that would force the railway 
to build if it dig not want to. So I Say that this section 
Can serve no purpose at all. 

THE CHAIRMAN: Well, the time has come to adjourn. 


---The Commission adjourned at 4:10 p-m., to meet again 
at 10:30 a.m. on Monday, May 28 5 1 G50 
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Ottawa, Ontario, 


Monday, May 22, 1950 


MORNING SESSION 


ARGUMENT BY MR. SPENCE (Cont 'd) 


THE CHAIRMAN: Where do you take on today, Mr. 
Spence? 

MR. SPENCE: My lord, at the adjournment on 
Friday I was at the top of page 4 of my notes of argument 
and I was dealing with a proposed amendment to Section 93 
of the Act which is at the bottom of page 2 of the 
Consolidation, I had pointedout that this proposal 
is to give the Board the power to inquire into, hear 
and determine any application requesting the extension 
of conplesich of a railway line and to make recommenrn-— 
dations to the railway company or to the government for 
such extension or completion, 

My question was what possible purpose that 
provision could serve since the Railway Act contained no 
machinery for compelling a company to build a railway, 
and since Saskatchewan did not Suggest any such machinery, 
No railway line over six miles in length may be built 
without an Act of Parliament. If the intention is to 
impose some obligation upon the railway to apply for 
enabling legislation, the amendment is entirely unneces- 
Sary since no railway would fail to seize of its own 
accord any opportunity for constructing a line that was 
economically advantageous, If the purpose is to have 
the Board propose legislation compelling the Company to 
construct a line that it does not desire to build, that 
would be confiscatory or oppressive legislation of the 
worst kind, and it is hardly to be conceived that 


Parliament would even consider it. 
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For these reasons I submit that no justification 
can be found for clause (c) of Section 33(1) proposed 
by Saskatchewan, 

On page 3 of my consolidation at the bottom of 
the page, I have shown two amendments proposed by the 
Province of Manitoba for addition to Section Se Sr Sub- 
section 6 as proposed declares the Board to be an ad- 
ministrative tribunal and provides that it shall not be 
bound by its previous decisions, procedure or practice, 
My submission is that there is no need for this section, 
Obviously the Board is an administrative as well as a 
judicial tribunal, and this will be seen from numerous 
Sections throughout the Act, of which I draw attention 
only to Sections 33(2), 36, 37, 49(5), 51 and 70, which 
provide in various ways for administrative functions to 
be carried on by the Board, 

Under the present Act, the Board has never 
considered itself to be bound by itsp previous decisions, 
and I draw attention to Section 49(5) and Section 51, 
Those sections are printed in the Consolidation just for 
ready reference, 

Under Section 49(5), it is provided that even if 
any decision or order of the Board has been made a rule of 
court it shall be optional with the Board as to whether 
such order or decision is to be enforced, 

Section 51 provides that the Board may review, 
rescind, change, alter or vary any order or decision 
made by it. 

In line with these sections, the Board has, in 
many cases, reversed previous decisions or declined to 
follow them, 

THE CHAIRMAN: Do you give us examples of that? 


You say "The Board has, in many cases, reversed previous 
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-~ 23376 - Mr. Spence 
decisions or declined to follow them". Have you any 
examples of that? 

MR, SPENCE: There are many of then, by lord. 
I have not any at hand but I can very readily turn some 
up. Mr, Evans calls my attention to the Malagash Salt 
case, In that case I think three members of the Board 
sat on the original application and arrived at a decision; 
and thereafter the full board sat upon the case and re- 
versed the decision of the first three. 

THE CHAIRMAN: The full board, including the 
three who originally sat? 

MR, SPENCE; Including the three who originally 
sat, yes. 

THE CHAIRMAN: What do you call that case? 

MR. SPENCE; The Malagash salt case, That is 
not the name of the case in the report, my lord. 

MR. EVANS; I will get that citation. 

MR. SPENCE: I will get the name and citation 
5) ee Boe 

THE CHAIRMAN: Very well. 

MR. SPENCE; Subsection 7 of Section 25. Woich 
is at the bottom of page 5 of the Consolidation, is proposed 
by Manitoba, and I Suggest that that subsection is 
equally unnecessary, This amendment purports to give 
the Board power to hear any evidence that in its opinion 
is relevant; to provide that the Board is not bound by 
the legal or technical rules of evidence, and that the 
Board may make its own investigations for the purpose of 
reaching a decision, All of these powers are already 
held by the Board, The Board may, and does, make its 
own rules of evidence and conduct its own proceedings in 
its own way. It may, and does, make its own investi- 
gations of matters before it, and uses the results of these 


investigations for the purpose of reaching its decisions. I 
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need only cite the recent freight rate cases as examples 
of this procedure, and as to the powers of the Board 
concerning its rules of evidence and the conduct of its 
proceedings, I draw attention to Section 20(b) which 
provides that the Board may make rules and provisions 
respecting the manner of dealing with matters and busi- 
ness before the Board; Section 21 which provides for 

the employment of technical experts to advise the Board 
on matters before it; Section 33(3) which allows the 
Board full powers of a court to require evidence to be 
brought before it; Section 53 under which the Board may 
make general rules regulating its practice and procedure; 
all of the sections from 62 to 71 inclusive, which give 
very wide powers in respect of witnesses, evidence, 
inquiries and inspection; and Sections 379 to 384, under 
which the Board may demand production of various statistics 
and returns from the railways. 

I submit that it seems obvious that the Province 
of Manitoba in proposing the addition of these Subsections 
(6) and (7) to Section 33 did not give adequate study to 
the powers already held by the Board, If Manitoba had 
done so, it could not have failed to observe that its 
proposals, if inserted in the Act, would only be betas 


dant and confusing. 
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MR. EVANS: The first decision in the Salt. 
Case to which Mr, Spence referred is Halifax Fisheries 
v. C.N.R., 56 Canadian Railway amd Transport Cases, 78, 
That was the judgment of the Board of three, In the 
Same volume, page 134, will be found the judgment of 
the five reversing the first judgment. 

THE CHAIRMAN; What are the respective pages? 

MR. EVANS: The first decision is ét-page 78 
and the other one at page 134, 

MR. SPENCE; At the top of page 4 of the con- 
Solidation, there will be found another amendment pro- 
bosed by Manitoba, this time as a Subsection to Sectinn 
36. The existing Section 36 provides that the Board 
mey make inquiries of its own motion with respect to 
matters covered by the Act, The effect of Manitoba's 
amendment would be to impose a duty on the Board to 
act of its own motion when, in the Board's opinion, 
Such action was in the public interest. 

THE CHAIRMAN: Does that not come to the same 
thing? 

es rs ical bce cna does, my lord, 
The clause mentions Specificalay the matter of just 
and reasonable rates, but it is not limited to rate 
matters, 

I should like to draw attention to the 
Saving words, "when in the opinion of the Board such 
action 1s in the public interest', If it were not 
for those words the Board would be derelict in its 
duty if it failed to take action immediately upon 
Every single item upon which the Board might exercise 
its jurisdiction. The effect of the Saving clause, 
however, is that the Board neednot act until it has 


formed the opinion that such action is in the public 
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interest, Now, the Board does not and cannot have 
opinions on these matters until they come to the 
Board's attention and investigations are held, In 
the ordinary course the Board's attention would only 
be drawn to a matter by an application or complaint 
even if this subsection were in effect, and the Board 
could not possibly function inany sane and orderly way 
if this were not so, 

While there might be occasions upon which 
the Board would direct its own attention to certain 
questions and undertake investigations of its own 
motion, it already has power to do this under the 
present Section 36; even if Subsection (2) were adopted 
the Board could not be held derelict in its duty for 
merely failing to turn its attention to some par- 
ticular project or rate if it had not been requested 
to do so, It seems inevitable, therefore, that the 
proposed Subsection (2) would have no effect whatsoever 
in changing the law or practice from what it is .@-..” 
under the present Act, That being so, there is 
nothing to be gained by adopting the amendment, 

As to the other proposal made by Manitoba and 
shown in the middle of page 4 of the consolidation, as 
a subsection to Section 38, Mr, Evans has dealt with 
this, and I only pause to point out that the Board is 
a court under the provisions of Section 9(2), and has 
judicial functions, These would be at least severely 
hampered by this amendment, and if the Governor in 
Council were to give directions to the Board as to its 
policy, the Board's jurisprudence would be reversed 
with every change in government. 
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Section 44a proposed by Saskatchewan and 
Shown on page 4 of the consolidation is a proposal of 
a different kind, It provides that the Board shall 
within one year, review and report to Parliament upon 
the corporate form of railway systems in Canada, 

I submit that this is not a matter suitable 
for insertion in the Act, If the Government thought 
that there was any point in such an intestigation, it 
could cause it to be done by a reference under Section 
38 as it stands at the present time, There is no 
need to fill up the Act with temporary provisions of 
this kind, I do not propose to go into the merits 
of the proposed section. I merely say that as a ine 
porary measure it has no place in the Act. 

THE CHAIRMAN: It seems to me that may be 
something that the Minister of Transport could occupy 
himsejf with if he wantea to, 

MR. SPENCE; Exactly. If the Minister of 
Transport wantedan investigation of that kind he has 
the machinery at his handnow under Section 30% 

THE CHAIRMAN: We must not forget that we have 
a Department of Transport and a Minister, I think we 
are inclined to overlook that and talk about the Board 
all the time, 

MR. SPENCE: Yes, my lord, 

The amendments of Section 52(1) shown on page 
of the consolidation have been dealt with by Mr. Evans 
So I do not refer to those. 

In the lower part of page 6 of the consolida- 
tion, and running over onto page 7, is a proposal by 


Saskatchewan for a new Section 78A. I can only 
Suggest that this proposal would be an unnecessary 


interference with one of the most serious responsi- 


bilities of management. 
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THE CHAIRMAN: Where do you deal with that in 
your argument? 

MR. SPENCE: Page 8, my lord. 

It purports to prohibit any railway from 
issuing capital Stock, bonds or other securities until 
authorized to do go by the Board, and it provides that 
the Board shall give approval only after an investig- 
gation,and only if the Board finds certain conditions 
to exist, 

I submit no justification for Such legislation 
can be derived from the facts as they exist, It would 
be a strange conception of the calibre of those in 
charge of this country's railways that would envisage 
a management needing to be told by a Board of Transport 
Commissioners whether management's proposals for 
capitalization were lawful ana within the Company's 
corporate purposes, whether they were in the public 
interest; whether they would impair the Company's 
ability to function; and whether the proposals were 
"reasonably necessary and appropriate", 

The Railway Act already contains a long 
Series of provisions (Sections 72 to 160) governing 
the financial organization and powers of the Company, 
The effect of the proposed amendment would be to lift 
control out of the hands of the directors and share- 
holders and place it in the hands of the Board, which 
could have neither the detailed knowledge necessary 
for decisions of such moment, nor the responsibility 
for the consequences of its decisions, 

I submit that nothing would destroy investor 
confidence more completely than to deprive the directors 


and shareholders of their right to control financing. 
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It is sometimes interesting to observe the 
results of combinations of some of the proposals for 
amendment made by the different parties. For example, 
let us suppose that Manitoba's amendments to Sections 38 
and 52(1) were adopted so that the Governor in Council 
could give directions to the Board as to the poliey it was 
tc follow, and let us suppose also that this Section 78A 
was inserted in the Act, Obviously, the result would 
be to transfer control to the government of Canadian 
Pacific financing, which would be tantamount to 
government control of the railway itself, 

At the middle of page 7 of the consolidation 
there is another Saskatchewan proposal, this time for 
amendment of Section 127 by a clause providing that the 
Railway may not, without approval of the Board, pay 
dividends out of any fund other than its accumulated 
earnings, out of capital, donated surplus or land grant 
surplus, The proposal also is to prohibit the 
granting of any special rights or benefits to share- 
holders, 

I call attention to the present Section 27 which 
says that dividends may be paid out of net profits, and 
to Section 129 which prohibits the payment of dividends 
out of capital or so as to reduce or impair the company’s 
capital. What more is necessary? Saskatchewan 
has tendered no evidence proving that a provision of the 
Proposed kind is necessary or desirable, 

It will be observed that there is no definition 
in the subsection of what are called "accumulated 
earnings". The question arises as to whether the 
provision, woulda eliminate dividends paid from the 
company's other income, If so, what purpose tas this 


provision except to destroy the company's credit? 
(Page 23386 follows) 
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A whole series of other questions arises in 
connection with the amendment proposed. For example, what 
is the meaning of the words "donated Surplus"? So far as 
I am aware no company possesses such turd S | TRithteeas 
intended to cover payments made to us as consideration for 
our contract to build the railway, does it extend also to 
compensation paid to us under the Maritime Freight Rates 
Act, or payments received for carrying the mails? 

Again, what is the meaning of the words "land 
grant surplus"? Would we be prevented from including in 
our dividends any revenues received from lands granted to 
US aS part of the consideration for our contract? 

What is the meaning of the words "special rights 
or benefits to Shareholders"? Would this section prohibit 
us from issuing new shares by means of the very valuable 
plan of what are known as "shareholders! righnte”’ to 
purchase stock at a price slightly below the market level? 

I need only ask these questions to show how 
obscure and ill-conceived the Droposed amendment is. Tf 
the answers are in the affirmative, the Proposal can have no 
other motive than the utter destruction of the company's 
credit, and I Submit that it Should be Summarily rejected 
by this Commission, 

Onupsc8yathere-in 4 further example of what T am 
compelled to term Officious meddling, in the form of 4 
Proposed Section 1474 Submitted by Soskatchewan. This 
Section Proposes to prohibit a railway company from 
acquiring Ownership or control of any non-railway company 
except upon a series of conditions to be established to the 
Satisfaction of the Board. 

If this Section had been in effect in earlier 


years it might have prevented the acquisition of our airlines, 
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our ocean steamships and our interest in Consolidated 
Smelters, to give only a fww examples. 

The fact that the Canadian Pacific did acquire 
those interests has been of tremendous advantage to the 
travelling and Shipping public, and to the country as a 
whole. The money used for the purchase of these non- 
railway companies was Shareholders! money which could 
legally and properly have been paid out in dividends. 
Instead of leaving it in the Company for investment the 
Shareholders would have had a perfect right to draw it.and 
invest it themselves in the same or any other enterprises, 
or they could have set up a separate company to make the 
investments for them, and the only difference would have 
been that the Railway Company and its users would not have 
received the advantages they have gained. 

What possible business Should it be of the Board 
of Transport Commissioners to interfere with what the 
Shareholders do with their own money? Decisions as to 
acquisitions of this kind have no other place but in the 
hands of the shareholders themselves, or of the management 
to which they entrust that duty. 

In the middle of p. 10 of the consolidation is 
shown a new Section 153A proposed by Saskatchewan. This 
amendment purports to restrict the amalgamation of railway 
companies or the acquisition by one company of control by 
the lease or ownership of another. 

This amendment is, in my submission, unnecessary 
and redundant. 

Under Section 147, which is shown at the top of 
p. 8 of the consolidation, the company is not permitted to 
purchase shares of another railway company except by Special 


Act. Similarly, amalgamation is not permitted except by 
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Special Act, as may be seen by Section 151, and even if the 
Special Act is obtained, the amalgamation must be Sanctioned 
by the Governor in Council on recommendation of the Board 
under the provisions of Sections 151, 152 ana LS3., 

There are various Special Acts that contain 
prohibitions against amalgamation, such as for example, 
the Canadian Netional-Canadian Pacific Act, Section 27x 
A little more Study by the Proponents of this amendment 
would have shown it to be unnecessary and confusing in 
view of the provisions already in existence. 

At the bottom of Dp. lO is a proposal by the 
Reilwey Transportation Brotherhoods, with which I am 
dealing elsewhere, and for the same reason I will pass 


over the amendments on pp. ll, 12 and most of perigan 


At the bottom of p- 13, and extending on to ee 
is an amendment of Section 312 Suggested by the Maritime 
Board of Trade. Section 312 is the section of the Act that 
requires railway companies to provide adequate and suitable 
accommodation, equipment and service for the handling of 
traffic. The Maritime Board of Trade proposes to extend 
the application of these sections to express companies, and 
to substitute throughout the first Subsection the words 
"transportation facility" for the word "accommodation". 

Under the present Act, the sections relating to 
Operations and equipment do not apply to express companies 
for the very good reason that the railway company Supplies 
the equipment and does the operating. If, however, Section 
312 is made to apply to express companies and the words 
"transportation facility" are inserted along with the 
definition of those words in the proposed !subclause (f), which 


is on page 14, these amendments will have the ridiculous 
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result of requiring the express company to operate loco- 
motives and cars although the express company in fact owns 
no railway upon which to Operate them. 

The amendments would also have the inequitable 
result that they would apply to the Canadian Pacific 
Express Company but would not apply to the Cenadian 
National, since the Canadian National has no express com- 
pany but performs its express service through a department 
of the railway. 

It should be pointed out that while the ‘word 
"accommodation" igs deleted throughout Subsection (1), and 
the words "transportation facility" are substituted, there 
is nO proposal to make corresponding changes in the later 
Subsections of the same section set out on pp. 14 and 15. 
Consequently, in those later Subsections, for example 
Subsection (2), the references in those subsections to 
"such adequate and Suitable accommodation" become meaning- 
less, because there is no "such adequate and suitable 
accommodation" in the previous clauses to which that clause 
can refer back. 

There is no evidence whatever before this Commis- 
Sion to indicate that any changes of the kind proposed are 
necessary, and we merely have here additional examples of 
the results that flow from tampering with the statute with- 


out sufficient knowledge or forethought of the results. 


The amendment of Section 320 on page 17 proposed by 
the Maritime Board of Trade has now been withdrawn by Mr. 
Smith, and we can omit the balance of page 14 of my notes. 
THE CHAIRMAN: That is what section? 
MR SPENCE: Section 320, on page 17 of the consol- 
idation, my lord. Mr. Matheson at first proposed striking 


out those words at the end of Section 320, and then Mr. 
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Smith in the course of hig argument withdrew that proposal; 
so I turn to the top of page 15 of my notes. I am omitting 
most of page 14, 

I do not propose to comment at this time upon the 
remaining amendments contained in this consolidation. All 
of them have either been dealt with by Mr. Evans, or will 
be covered by Mr. Sinclair and myself in separate:. 
Submissions. I only desire to point out that the :contra- 
dictions, redundancies and absurdities of which I have 
spoken in respect of earlier individual amendments and 
combinations thereof, are even more magnified and 
devastating when attempts are made to tamper with such 
complicated sections as those relating to rates and tolls. 

Tie Act jag it stands, is the result and essence 
of perhaps one hundred years of railway regulation in this 
country. From beginning to end, the provisions of the Act 
have been developed by trial and error, and from study and 
planning by such men as Dr. McLean and other men equally 
knowledgeable and experienced in the technicalities of 
transportation legislation. 

In my submission, it would be disastrous if this 
Act, which is the result of all this experience and all this 
study, and which notwithstanding everything that the 
Provinces have said, is working Smoothly and efficiently 
today, should be thrown into the discard or thrown into 
hopeless confusion by the amendments of the Provinces that 
are set out in this consolidation. 

I have no intention of Suggesting that we have by 
any means a perfect Railway Act at the present time. There 
is no doubt that changes should be made and will be made 
from time to time, but I do urge that changes should not 
be made in any wholesale manner or without the most serious 


study of all of their possible implications and ramifica- 
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tions. Certainly this Commission has heard many complaints 
from dissatisfied parties, but there are very few of these 
complaints that are new, or that have not been given the 
most thoughtful consideration through generations of the 
past. What this Commission has not heard is the point of 
view of those in all parts of the country who are satisfied 
with the operation of the Act as it now stands, and I 
venture to suggest that if the Act were to be changed in 
the various ways now suggested the result would be to 

bring up a new crop of complainants againss the new system, 
(if it could be called that), who would be equally 
vociferous in demanding that the injuries claimed to have 
been done to them by these changes be removed. 

Let us have changes in the Act, certainly, if we 
are sure that they are in the interest of the whole public 
and not merely of the few who shout the loudest; but, 
when we make the changes, let us be sure that they really 


accomplish the purposes for which they are intended. 


(Page 23393 follows) 
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PROPOSED AMENDMENTS TO MARITIME FREIGHT RATES ACT 
8888S 


Before commencing my argument upon the subject 
of the Maritime Freight Rates Act, I propose to hand to 
the Commission a consolidation of the amendments to this 
Act that have been submitted by the parties appearing 
before the Commission. The consolidation has been pre- 
pared in the same manner as the one made for the Railway 
Act except that in the present case the entire Act has 
been typed. 

The position of the Canadian Pad fic as to 
the Maritime Freight Rates Act is expressed on p. 48 of 
Part I of the Company's main submission to the Royal 
Commission. 

The Canadian Pacific does not propose the 
repeal of the Act. It does urge your Commission to 
recommend that the principle to which effect is given in 
the Act should not be extended, for reasons that are 
Stated at pp. 48-55 of Part I of our submission. 

The Act as it now stands puts into effect 
the findings and recommendations of the Royal Commission 
on Maritime claims headed by Sir Andrew Duncan, Our 
Submission is that to the extent that the complaints 
of the Maritime Provinces were found to be justified 
by the Duncan Commission, the basis of those complaints 
was effectively and permanently removed by the passage 
of the Maritime Freight Rates Act. We submit that the 
purpose of the Act is being fulfilled today as completely 
as when it was first passed, so there is no jusitification 
for extending it. 

THE CHAIRMAN: What particular extension have 


you in mind when you say that? 
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MR. SPENCE: Well, there are a number of exten- 
Sions. 

THE CHAIRMAN: The increase from 20 to 30%? 

MR. SPENCE: That is one, my lord. Then there 
is a very serious extension proposed by Mr. Matheson 
that I will come to in a moment. 

THE CHAIRMAN: Then you will deal with them all 
serilatum? 

MR. SPENCE: Yes, my lord. 

I should like to emphasize a point that in my 
Submission is basic to the whole consideration of the 
Maritime Freight Rates Act, namely, that the object of 
the Act is purely the redress of certain particular dis- 
advantages suffered by the Maritime Provinces because 
of the — construction of the Intercolonial Railway upon 
a plan which had regard for national, imperial and strategic 
considerations. It is clear, from : a reading of the 
Duncan Report that the reduction of « « twenty percent in 
freight rates recommended by that Commission was not 
intended to overcome any of the normal effects of geography, 
or any of the other factors pertaining to location that 
are experienced in greater or less degree by people 
in all parts of the country. It was related only to the 
saci tora and what I might call artificial disadvantage 
caused by the fact that the railway connecting the 
Maritimes with the rest of Canada was considerably longer 
than it would have been if planned on a strictly 
commercial basis. 

In: the middle of page 23 of the Duncan Report 
we find the following passage:- 

"Here it is enough to indicate the 

principle upon which we are proceeding, 


namely, that all arguments in connection 
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with Maritime rates, in so far as they rest 
upon national, imperial and strategic con- 
ditions, attaching to the Intercolonial Rail- 
way, can be broadly assessed on the basis of 
the reduction =: which we recommend. 

"We think that this broad measuring, 
once and for all, of these considerations, 
has such decided advantages that it sbould 
not be qualified or delayed by minor °° = 
criticisms. It ~° separates completely con- 
Siderations of national public policy from 
considerations of railway policy proper." 

The first paragraph quoted is expressed in some- 
what obscure language, but when it states that all 
arguments in so far as they rest upon these particular 
conditions can be assessed on the basis of the reduction 
recommended by the Commission - - 

THE CHAIRMAN: What year was :. that recommended? 

MR. SPENCE: 1926, my lord, I think the Duncan 
Commission reported. 

THE CHAIRMAN: Isn't it shortly the contention 
of the Maritimes now that conditions have so altered since 
then that that particular reduction has turned out to be 
insufficient? 

MR. SPENCE: Well, my lord, my point is this, 
that the reduction was made for historical reasons. 

THE CHAIRMAN: I know, 

MR. SPENCE: And historical reasons, reasons 
in the past don't change, and if 20% was adequate at 
that time to meet this ‘.. historical disadvantage, it is 
still adequate. 

THE CHAIRMAN: Yes, I know, but it was the 
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meeting of an historical disadvantage based on the cost 
of transportation. Now, I don't see that it necessarily 
follows that a particular reduction at a certain time 
should be final and conclusive, because conditions may 
alter. Now, those who contend for an increase in this 
reduction say that conditions have altered and that their 
reduction should be increased. What have you to say to 
that particular contention? Have conditions altered 
unfavourably toward them or not? Are they in a worse 
position now than they were? 

MR. SPECCE: No, I submit not. For example, 
freight rates have been increased all over Canada. 

THE CHAIRMAN: Yes? 

MR. SPENCE: 20% of the higher freight rate 
is a greater advantage, at least a greater reduction in 
money, than 20% of a lower freight rate, 

THE CHAIRMAN: I know, but what about the 
comparative advantage or disadvantage? Lan 4bnit.a cfaot 
that part of their contention is based upon the great 
number of competitive rates further east of which they 
have not the benefit? To make the comparison between 
their position and that of the other provinces in the 
east, is it more unfavourable than it was? 

MR. SPENCE: My submission is that it is an 
economic factor for which the Act was never planned; the 
Act was never planned to cope with a situation like that, 
my lord, or to balance all possible economic disadvantages 
that might arise. For instance, Section 8 only protects 
against increases, at least reductions, made in other 
parts of the country by the railay voluntarily which 
do away with the Maritimes' advantages, and I am going 


to deal with that two or three pages later in my argument. 
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THE CHAIRMAN: You see, the intention of the Act 
is to confer advantages upon them, that is the word used. 

MR. SPENCE: Yes, my lord, 

THE CHAIRMAN: In Section 8 to which you have 
referred, 

MR. SPENCE: Advantages to the extent of 20% of 
the freight rates. 

THE CHAIRMAN: Yes, well, the simple question is: 
Ought that 20%, the increased? 

MR. SPENCE: Well, I submit not, my lord. I 
am going to speak to that. 

THE CHAIRMAN: Having regard to the advantages 


intended to be conferred by Section 8, because conditions 


may alter, you know, that require readjustment of advantages 


from time to time. 

MR. SPENCE: Well, I am going to deal with that 
later on. 

THE CHAIRMAN: Can you submit that conditions 
have not altered, that comparatively these people in the 
Maritimes are as well off today as they were? 

MR. SPENCE: Yes, my lord. 

THE CHAIRMAN: When the reduction was fixed 
at 20%? 

MR. SPENCE: Yes, my lord, I think 80, so far 
as any purpose or design of this Act is concerned. 

THE CHAIRMAN: They claim that they are nots 
you see, and they have -given us their facts. 

MR. SPENCE: Well, I propose to deal with that 
in a moment, my lord. 

THE CHAIRMAN: All right. 

MR. SPENCE: Step by step. 

I suggest that this quotation from the Duncan 


Commission can have no other meaning than that the 
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proposedd’ twenty percent reduction is an assessment of 
valuation of the claims made upon national, imperial 

and strategic considerations. This meaning is confirmed 
by the opening words of the second paragraph which speak 
of "this broad measuring, once and for all, of these 
considerations", 

No other considerations than the national, imperial 
and strategic conditions attaching to the Intercolonial 
Railway were being measured by the Duncan Commission when 
it arrived at this valuation equivalent to twenty per cent 
in freight rates. Consequently, the words "once and for all" 
are Significant and entirely logical. The Commission was 
evaluating the effect of certain disabilities brought about 
by actions in the past. Past history cannot be changed, 
and once a valuation has been made of the effects of histori- 
cal facts, there is no reason for changing it. 

Exactly the same attitude is expressed in the 
preamble that Parliament inserted in the Act when it was 
first passed. The preamble recites the findings of the 
Duncan Commission that strategic considerations determined 
a longer route for the Intercolonial Railway than was 
actually necessary, "and therefore that to the extent that 
commercial considerations were subordinated to national, 
imperial and strategic conditions the cost of the 
railway should be borne by the Dominion". The preamble 
has been inserted in the consolidation of the proposed 
amendments to the Maritime Freight Rates Act which I have 
prepared. 

It will be observed that the preamble, after 
reciting these considerations, goes on to state that the 
Act is being enacted in order to give effect to the 
recommendations of the Duncan Commission. 


Now, bearing in mind the purpose of the twenty 
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per cent reduction as stated by the Duncan Commission, it 
is evident that what Parliament intended to say to the 
Maritimes when it passed the Act was: "We realize the 
artificial disability under which we placed you when 

we built the Intercolonial Railway. To overcome that 
disadvantage we will now move you twenty per cent clo&s¢r 
to your markets, or, in effect, we will shorten your 
railway mileage by twenty per cent. Now, you are on 
equal terms; go ahead and compete with the rest of Canada. 

THE CHAIRMAN: That is the point. Are the 
conditions of competition the same now as they were 
when this was done, or have freight rates east of the 
Maritimes decreased in such a way, for competitive 
requirements or for other reasons,;. that the competition 
is not on the same basis now as it was then? 

MR. SPENCE: My lord, that is a disadvantage 
that any part of Canada may encounter; it is an economic 
change. It is not something that this Act was intended 
to overcome, and I deal with that when I come to Section 8. 
I will deal with that at some considerable length. 

THE CHAIRMAN: Do you somewhere then, in dealing 
with it, explain to us in what regard the railways would 
be affected by this proposed change? 

MR. SPENCE: Yes, my lord, I think that is 
dealt with. ~:-Speaking of what you were asking a 
moment ago, whether the Maritimes situation has changed 
to such an extent that the advantages that they were 
granted have now been diminished, I would emphasize 
what is in the next paragraph in the argument. 

What Parliament did not know, however, was 
that the 250 miles that the Cuncan Commission accepted 
as the extra mileage in setting its valuation was much 


more than the difference between the distance via the 
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Intercolonial and the short-line mileage, so that the 
true result of the Act was to place the Maritimes not 
merely upon equal terms, but in a preferred position. 

Now, even if there has been a change - - 

THE CHAIRMAN: You say that the Duncan Commission 
proceeded then on a wrong basis of mileage? 

MR. SPENCE: Yes, my lord, they accepted this 
250 miles as being the difference between the Intercolonial 
mileage and the short-line mileage, and, as I think we 
pointed while we were in the Maritimes before your Commission, 
that was an incorrect assumption, because it took the 
whole of the mileage along the south shore of the St. 
Lawrence through Moncton and down to St. John, as the 


mileage to compare with the short-line mileage. 


(Page 23401 follows) 
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That we submitted was not a proper comparison, that the 
real difference between the Intercolonisl mileage to the 
average point in the maritimes and the short line mileage 
was only about 100 miles instead of 250 miles; so that when 
the Act was passed on a difference of 250 miles, it gave 
the maritimes greater advantage than it was really intended 
to give them. Even if there has been some Slight varistion 
or change in conditions, the Maritimes still have that 
extra gratuitous benefit that would take some considerable 
change in circumstances to over-balance, 

The submissions now mede to your Commission by the 
Maritime Provinces are practically all aimed at increasing 
their benefits beyond this preferred position with the other 
Provinces, Many thousands of words have been addressed to 
this Commission on the subject of the Seographical disadvantage 
of the Maritimes as compared with other areas, and the assump- 
tion seems to be that this is a disability peculiar to the 
Maritimes alone. The Maritimes seem unable or unwilling to 
admit the fact that every province or community tn Canada 
has its own Seographical disadvantages as well as advantages, 

Turning now to 3 consideration of the particular amend- 
ments set out in the consolidation, the first is the re- 
insertion of the preamble, We, of course, have no objection 
to this, particularly as under the provisions of the Inter- 
pretation Act, -- I think it is Section 4 of the Interpretation 
Act -- the preamble Still has the force of law although not 
copied into the Act in the Revised Statutes, 

The second proposal for amendment is shown on D2 
of the consolidation, and consists of the Substitution of 
"thirty per cent" for "twenty per cent" in clauses 3(1)(b) ena 
3(2)(b).° “These amenament's are proposed by the Province of New 
Brunswick and do not appear to have been fully endorsed by 


the other Meritime Provinces, although Prince Edward Island 
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has now expressed its concurrence. The amendments ere, in 
my Submission, an example of what I was Speaking of 9 few 
moments ago, namely, the unjustified extension of the Act 
beyond what was found to be necessary by the Duncan Com- 
mission. If twenty per cent was adequate in 1927 to compen- 
sate for the historical disability resulting from the mileage 
of the Intercolonial Railway, it is equally adequste now to 
compensete for that disability. Any furter percentage will 
be a discrimination in favor of the Maritimes; it will be a 
Subsidy for purely geographical reasons, which is a kind of 
Subsidy that we have never entertained in this eduncry, If 
it is granted, the precedent will at once be set for claims 
from every other sres that suffers disabilities of any kind, 
Ecographical or otherwise, That danger compels us to Oppose 
these amendments, 
next 

The amendment to Section 3(2)(c) shown on pege 2 is 
proposed by the Canadian Pacific,.and is to be explained by 
Mr, Sinclair, 

The emendment is to Section 4(1)(d) shown on page 3 
of the consolidation, and proposed by the Maritime Bosra 
of Trade. My understanding is that the purpose of this 
amendment is merely clarification of the Act, and as :mm 
Such, the Canedian Pacific has no: objection to offer sis 
though the amendment would hardly seem to be necessary. 
Under clause (b) of Section 4, treffic moving outward, west- 
bound, 311 rail from the Maritime Provinces to points in 
Canada, is brought within the category of preferred movements. 
We have always interpreted that section to mean that so long 
as the treffic moved all rail within the Select territory 
it came within the provisions of the Act even though it 
might move partly by water after pessing Dismond Junction 
or Levis. Mr. Matheson himself has stated to the Commission 


that the Maritimes heave experienced no difficulty in this 
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connection, 

The next amendment is to Section 4(1)(d), and it is 
proposed by New Brunswick. bee ae, 4(1)(d) will be founa 
just past the middle of page 3 of the Consolidation. This 
amendment is for the purpose of applying the Meritime 
Freight Rates Act to traffic moving into the Moeritimes 
from other parts of Canada, and the Commission will recall 
that there was considerable divergence of opinion between 
the Maritime Provinces, as well as between shippers located 
in those Provinces, as to whether it was desirable to make 
this change in the Act. It will be mted thst Nove ey 
Scotia and the Maritime Board of Trade sre not supporting 
the amendment, and Prince Edward Island has only recently 
given it a belated «« blessing, end in these circumstances 
it seems doubtful that it has the endorsation of the 
majority. This is an extension of the Act to which we ere 
Opposed on principle, 

THE CHAIRMAN: Pardon me a moment, You say there 
was 2a difference of opinion. Can you tell us who opposed 
the change? 

COMMISSIONER INNIS: You go on to ssy that in one 
of the next sentences there, 

MR. SPENCE: The stove manufacturers at Amherst, 
was it? 

MR. SINCLAIR: Sackville. 

THE CHAIRMAN: You say: 

"It will be noted that Nova Scotia end the Maritime 

Board of Trade ere not Supporting the emendment," 

Do you just mean that they ere not saying anything about it? 

MR. SPENCE: Mr. Matheson wes very non-committal 
on the matter when he was asked. He did not come out and 


Say "I oppose it", 
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THE CHAIRMAN: You speak of a difference of 
Opinion, or a great difference of opinion. I should like 
to know who, if anybody, actively opposed it. Some may be 
uninterested, “::but thet is @ different thing from opposing 
hrs 

MR. SPENCE: At the hearings in Halifax, my lord, 
Mr. Matheson took the position thet he would not support 
the amendment to sallow ibde into the Maritimes indiscrimin- 
ately, that he would want to know whet particuler goods 
would be allowed in. 

THE CHAIRMAN: Then did not Mr. Smith tell us 
that pig iron should ie Pairs in, for instance? 

MR. SPENCE: I think they were all prepared to 
allow in certain commodities that were not competing with 
commodities produced in the Maritimes; but as to those who 

were producing commodities in the Maritimes such as stoves, 
COP example Sak. 

THE CHAIRMAN: Such as what? 

MR. SPENCE: Such as Stoves, my lord; they did 
not want reduced rates for similoer products coming into the 
Maritimes to competc with their products. 

THE CHAIRMAN: When you say "did not want", do you 
mean that they opposed it? 

MR. SPENCE: I think I am safe in seying 
that they Opposed it, my lord, in principle. 

THE CHAIRMAN: It is 9 matter of evidence, of 
course, and we can find it. But since you told us that there 
We88S a great difference of opinion, I thought you might have 
8 note there for ready reference. 

MR. SPENCE: We have the Province of New Brunswick 
Proposing this. We have the Province of Prince Edward Islend 
now supporting it. But we have the Nova Scotia Boards of 


Trade not Supporting it. 
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THE CHAIRMAN: If they ere just neutral, that is 
one thing. 

MR. SPENCE: No, They are taking @ different stand 
in principle, my lord, They are not in favour of having the 
section put into the Act in this wide-open form, as it is here, 
In any event, my Submission is -- 

THE CHAIRMAN: Do I understand that the Canadian 
Pacific Railway is opposed to this change? 

MR. SPENCE: Yes, my lord. The Canadian Pacific 
Railway is opposed to this é8 an extention of the Act; and 
we ere opposed in principle to the extension of the principle 
of the Meritime Freight R tes Act. All we Say is that it 
Seems doubtful that this proposal has the endorsation of the 
majority. It seems extremely doubtful, 

THE CHAIRMAN: Would you tell us why you oppose 
these extensions? You Said you would a while ago. That is, 
you ere opposed to the increase of the subsidies? 

MR. SPENCE: That is it exactly, my lord, yes, 

THE CHAIRMAN: You are opposed then to the advantage 
being given to eastbound traffic? 

MR. SPENCE: Yes, my lord, 

THE CHAIRMAN: You will tell us why you sre opposed 
to it, will you? Eyres 

MR. SPENCE: We say that the Maritime Freight/ Act-- 

THE CHAIRMAN: TI mean, if you do so lester on, that 
ee al) right, 

MR. SPENCE: I think I can Sey it in a few words 
now, my lord. The Meritime Gia oke eee no doubt hss its 
Place for the purpose of overcoming these artificial dis- 
advantages that were caused by the factors messured by the 
Duncan Commission; these strategic and national considerations 
that ere 3ll in the past. The Act was planned to overcome 


those and no other disadvantages. So long as the Act, as it 
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was first inacted, remains on the statute books in that 
form, it has the reason and the Justification that the 
Duncan Commission found for it. But it Should not be 
used now as an excuse for an enlargement of subsidies on 
gcorgraphical or economic grounds. It should not be 
carried any farther then it was originally intended to go; 
because the original plan was merely to overcome these 
perticular factors and place the Maritimes in the same 
position as everyone else in Canada, to put them on a per, 
it was not to put them on 3 par geographically of course, 
because it is impossible to put everybody on a geographic 
par, but it was to remove any disadvantage that Parliament 
had previously caused by the building of this line by the 
long route, 

THE CHAIRMAN: Disadvantages based entirely upon 
mileage, you say? 

MR. SPENCE: Yes, my lord. 

THE CHAIRMAN: And made excessive in that case 
by 250 miles where 100miles would have been sufficient. 

MR. SPENCE: What they say is 250 miles. 

THE CHAIRMAN: That is your point of view. 

MR. SPENCE: But actually it was only 100 miles. 
I was about the middle or near the middle of page 22 of 
my notes, 

The amendment to Section 5(b) proposed by New 
Brunswick follows from and depends upon the amendment to 
4(1)(d), and I need not refer to it further. 

As to the repeal of Section 6 proposed by the 
Canadian Nationd, this is a matter that does not concern 
the Cenadien Pacific and I have no comments. 

On p. 4 of the comsolidation there are two amendments 
of Section 8 that are of serious importance, The first of 


these is proposed by th.e Maritime Board of Trade and the 
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Provinces of Nova Scotia, New Brunswick and Prince Edward 
Island; the new subsection (2) of Section 8 is proposed by 
the Meritime Board of Trade alone, 

Section 8 as it stands refers to the purposes of the 
Maritime Freight Rates Act and provides for the protection of 
the advantages granted by the Act by prohibiting approval of 
teriffs which may destroy or prejudicially affect these sd- 
ventages in favor of persons or industries located outside 
of the Maritimes. The two amendments + *: now proposed require 
very careful study, because their effects would be much more 
extreme than would at first glance appear, 

We must begin with the principle of the present Section 
8 that tariffs applicable anywhere in Canada that destroy 
ore prejudicially affect the established Moritime preferences 
are not to be allowed by the Board. To that we must add 
the fact that outside of the select territory, and parti- 
cularly in Ontario and Quebec, truck competition exists which 
depresses certain of the rates in those areas, whereas there 
is no appreciable truck competition along the route from the 
Maritimes to Central Canada. 

This leads to the question - and this is the question 
your lordship asked a moment ago -- whether the truck com- 
petitive teriffs in effect in Ontario and Quebec mey be dis- 
allowed under Section 8 as tariffs which may destroy or 
prejudicially affect the Maritimes edvantages. In the gso- 
celled Potato Case (46 C.R.C. 161), that is in the year 1937, 
my lord -- the Supreme Court of Cansda held that competitive 
tariffs established outside of the select territory were 
within the contemplation of Section 8 but that whether any 
particular competitive rate may destroy or pre judicially 
affect the statutory advantages was in each case 2 question 
of fact to be determined by the Board. The Court held 
further that the authority of the Board under Section 8 was 
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limited by the words "shall not approve nor allow any 
tariffs which may destroy or prejudicially effect such 
advantages". In other words, the Board did not have the 
power, upon reaching a finding of prejudice, to reduce 
the Maritime rate instead of disallowing the competitive 
rate, 

THE CHAIRMAN: What happened in the result? What 
happened to these particular teriffs? 

MR. SPENCE: They were not disallowed, my lord, 

THE CHAIRMAN: They were mainteined? 

MR. SPENCE: They were maintained; yes, my lord. 

It is to be noted thet in the Judgment of the Board 

that led to this appeal (44 C.R.c, 289; 1936), there was 
a finding of fact that the competitive rates on potatoes 
in force in Ontario did not destroy or prejudicially affect 
the advantages provided to Shippers in the Maritimes. One 
of the reasons that the Board geve for arriving at this 


conclusion was that cancellation of the competitive rates 


would only result in depriving the railways of their trairic, 


which would then be carried by truck, Another reeson was 
that the shipments of potatoes from the Maritimes during 
the time that these rates were in effect had actually 


Shown a substential increase, 


(Page 23410 follows) 
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THE CHAIRMAN: Did you Say that the Board found 
that as a reason? 

MR. SPENCE: Yes, 

THE CHAIRMAN: That the price of potatoes -- 

MR. SPENCE: The quantity, the number of carloads 
of potatoes shipped, 

THE CHAIRMAN: The quantity, 

MR. SPENCE: The quantity shipped, yes, my lord, 

Since disallowance of the competitive tariffs is 
of no value to the Maritimes when the only result will be 
the transfer of traffic to trucks at the same rates, the 
Maritime Provinces are now attempting to achieve their 
object from the other direction by forcing down the rates 
from the Maritimes, or in other words, by extending the 
preferences which they are granted by the Act. 

THE CHAIRMAN: That is from 20% to 30%? 

MR. SPENCE: That is this proposal. 

THE CHAIRMAN; What do you mean by “extending the 
preferences"? 

MR, SPENCE; By their proposal for amendment of 
Section 8, 

THE CHAIRMAN: You have not told us what that 
amendment is, 

MR. SPENCE; Instead of compelling the railways 
to cancel their competitive rates in Ontario and Quebec 
they want their own rates from the Maritimes toOntario 
and Quebec reduced. 

THE CHAIRMAN: What does the proposed section say? 

MR, SPENCE; It is at the bottom of page 4, my 
lord. The first part is an addition to subsection (1) of 
section 8, It reads; 

". . . and the Board is authorized and directed 


to adjust or vary tolls or rates subject to this 
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Act from time to time as may, in the opinion of the 
Board, be necessary to maintain the Said statutory 
advantages in rates when there have been reductions 
in tolls or rates elsewhere than in such select 
territory," 

Then the Maritime Board of Trade proposes to add 

a subsection (2) reading; 

"Tolls established from points in the select 
territory to points in Canada outside such territory 
to meet market competition shall not be deemed to 
be unjust discriminatory within the meaning of the 
Railway Act," 

I shall deal with that subsection in a moment, 

There are several points to consider in relation 

to this proposal, 
THE CHAIRMAN: That is the first proposal? 
MR. SPENCE: Yes, my lord. 
The first is that the situation 
does not arise out of any voluntary action by the railways; 
it comes about from an immovable economic fact, the ox tne 
tence of trucks in Central Canada. If the cause of the 
condition were merely the action of the railways in 
establishing depressed rates in Ontario and Quebec, it 
could readily be overcome by a disallowance of those 
rates under the present Section 8, The fact is, however, 
that the root of the matter of which the Maritimes complain, 
is this existence of truck competition, which reacts in 
exactly the same way upon the Maritimes as would, for 
example, an exceptionally heavy potato crop in Ontario 
and Quebec, or a surplus of cheap labour in those provinces, 
or the availability in Ontario and Quebec of quantities 
of icv etentehed fertilizer for the potato crops. 

Now, these are not factors of a kind that the 
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Maritime Freight Rates Act even pretends to cope with. As 
I said before, the whole purpose of the Act is expressed 
in the present Section 8, and it will be seen that that 
Section deals with nothing else but railway rates and 
railway tariffs. 

"The purpose. of this. Act..is. to give certain 
statutory advantages in rates," 

"The Board shall not approve nor allow any 
tariffs which may destroy or prejudicially affect." 

The statutory advantages in rates have been given 
by the twenty per cent reduction required under Section 3, 
The Board disallows any teriffs that of themselves are 
prejudicial to these advantages: but when situations arise 
that are not in any way caused by rates or tariffs or 
actions of the railways, they are entirely outside the 
Scope of the Act, and to attempt to use the Act as an 
instrument for Overcoming this type of adverse situation 
would be, in my submission, a most undesirable and 
dangerous extension of its purposes, 

This is exactly what the Maritime Provinces have 
attempted to do by the clause added to subsection Ge ET 
Section 8. By authorizing and directing the Board to 
adjust or vary Maritime rates "when there have been re- 
ductions in tolls or rates elsewhere than in such select 
territory", the real purpose is to require reduction in 
Maritime rates even when it cannot be established that 
the reductions elsewhere have any prejudicial effect. 

If this were not so, there would be no need for the amend- 
ment because in that event the prejudicial rates could 
be cancelled under the present Section 8. Thus, the 

' Maritimes are by this amendment attempting to enlarge 
their preferences under the Act, 

I suggest, however, that it is very doubtful that 


the amendment would bring the result anticipated by the 
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Maritime Provinces, It will be noted that the Board 

is only to be authorized and directed to take this action 
when in the Board's opinion, it is "necessary to maintain 
the said statutory advantages in rates", I suggest that 
in a situation such as I have outlined, the statutory 
advantages granted by the Act woulda remain undisturbed 
and unaffected,so that it would not be necessary for 

the Board to take action at all to adjust or vary the 
Maritime tolls, The aim of the Maritimes seems to be, 
first to force the railways to meet the competition 
in the central provinces by reducing their rates of 
course, and then to try to derive an advantage from the 
fact that the railways have done SO, 

COMMISSIONER ANGUS: How could they force them 
to meet competition in the central provinces? Is there 
anything in the proposed amendment? 

MR. SPENCE; Perhaps I should not have said 
"force" them to, This only takes effect when the rail- 
ways have reduced their rates, They certainly want 
the railways to reduce their rates in the central pro- 
vinces so that their proposed amendment will take effect 
and allow their rates to be reduced. 

COMMISSIONER ANGUS: Unless the railways reduce 
their rates incentral Canada the low trucking rates in 
central Canada would create the very type of disadvantage 
the Maritimes are complaining of, 

MR. SPENCE: Exactly. 

COMMISSIONER ANGUS: And with no redress, 

MR. SPENCE: I come to that very point, 

Let us suppose, for example, that when truck 
competition became pressing in Ontario and Quebec, the 
railways did not reduce their rates, but instead allowed 


the trucks to take the business; or let us suppose 


(—groititede ott eboathtgas ayad 1 ae douin pitanepe we aes 
podqwéetbav atone piwow JOA ‘edd yd betas sogeinovbs 
40% gissecsen of son Biuow Ff. feds ou odour ten Bis eh 
add vtev vo deulbe of Lia ve dottos exes ov bte08 edt 
od of amoee eomediaell odd to’ nike ont ~eLlosy omtyitaM, 
notsidouune edd foam of etewllen edd Sot? of jextt 
‘4s godex “hedd gativoier yt eeoatvetg Latinos edt at 
etd most cleans: ne oviteb of yt? oF pend Bre ,oetwod 
Poe: ante oved avewlfat ofd tart? geek 
weit oo? todd Bkitoe voH :800RA SHTOTERTUMOO” =" 
avecs el teecutwony Laadaes orf? af ao Fsisteqsios feom oF 
i | Efeonbusns Soeogotg ont af grids yas J 


on / 
aA 


ry: FF We 


bier oved for bloode ft audio? pelyaic {me one 
whist etd aedw dootte eouad vier @btF ~,od monty “astot" 4 
7 gaow ginisdies godt sedate etais Heouhen evad e¢aw - 


i ~o%y Letiaes edd al eels “Lon? ooubes oe egavilet od 


goatto otet Ciiw tnomhurams Powoqes, tose gedd of eoomky: | | 

pesuber oc OF Bote thed wolls bas a 
ootthoy agewlist oft geelat +4Q00HA AAROLELTMNOD bids 
ot quubtests wok otis eBaan9 | forgasonk eotet ahede 


crt. wos! 


sactasrbceth to aqys tev ott eters bivow ebena0 Lotito: 


ko aatutelquce eve gomts iia old 
« yizouxa HORE TE tah Snset ie 


joey then ca ftw Sak s80st RATER TIN) {ite 
donde qe aeres me) ee eee aati 
Youtt madin toss ,otamexe s0% <oeoaaue ay ted wh t a 

ect .codea® ame oSaeduih' md: pakrooeg sano setttais, 
pmlc Seeteat tof .sovat ‘helt ooubers soir bEm aa 


| i oo 7 
secgiee ge sel 2 peeort ect: ont 2 


pee te gestginse ace ier 


iis 


pes 


- 23414 - Mr, Spence 


alternatively that the railways, having put in truck 
competitive rates, cancelled them, 

COMMISSIONER ANGUS: As I see it, the point is 
that the Maritimes would not get the full advantage unless 
they could force the railways to meet competition in 
central Canada, and they have done nothing in the proposed 
amendment to force the railways. Yet you say that is 
their object or aim, 

MR. SPENCE; They do not accomplish that end in 
their amendment, and their amendment would only take effect 
when the railways had. 

THE CHAIRMAN; I want to make sure that I andar 
stand what you mean, You say: 

"The aim of the Maritimes seems to be, first 

to force the railways to meet the competition in 
the central provinces..." 

MR. SPENCE: Yes, my lord, 

THE CHAIRMAN: That is, to force you to meet 
truck competition; is that it? 

MR. SPENCE: Their amendment will only take effect 
when we meet truck competition, 

THE CHAIRMAN: And in that case -- 

MR. SPENCE: In that case their rates, according 
to their amendment, would be reduced, On the other hand, 
if we did nothing then potatoes in Ontario and Quebec 
would be carried at the same rates by the trucks, 

THE CHAIRMAN: Do they ask you to do anything 
in that case? 

MR. SPENCE: No, they do not. If we do not 
reduce our rates, if we just let the business go 
then they are in exactly the same position so far as 
their potatoes to Ontario and Quebec. 


THE CHAIRMAN; They do not ask to have anything 
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done about that, 

MR. SPENCE: No, I think my word "force" is 
incorrect, as Commissioner Angus has pointed out. Their 
aim is when the railways have met the competition in the 
central provinces to try to derive an advantage from the 
fact that the railways have done So, 

THE CHAIRMAN: They say if you meet the competition 
then attend to us, 

MR, SPENCE: Yes, my lord, 

THE CHAIRMAN: And if you do not then there is 
no claim against you, 

MR. SPENCE; They have no claim against us. 

THE CHAIRMAN: Any claim they might have would 
be against the truckers, 

MR, SPENCE: Yes, and they are unable to make any 
claim against the truckers, Therefore they are in exactly 
the same position whether the railways reduce their rates 
or do not.. As I say in the middle of that paragraph, 
in either of those cases, the position of the Maritimes 
would be exactly the same as if the competitive rates 
were actually in effect, but there would be no action 
for the Board to take, 

48 Mr, Evans points out to me, my lord, perhaps 
Iwas right in using the word "force" after all, The 
Maritimes are not satisfied to have the competitive rate 
cancelled, Therefore if the rate was disallowed they 
would still want to have the adventage, 

THE CHAIRMAN; Exactly what did they ask to have 
done in the case you have referred to? 

MR. SPENCE; In the potato case they asked to 
have their own rates reduced, 

THE CHAIRMAN: Because of the competition? 

MR. SPENCE: Because of the competitive situation, 

COMMISSIONER ANGUS: Would it solve any difficulties 
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if you said, "Force the railways to continue to meet"? 

MR, SPENCE; Yes, I think that would cover by oa 

THE CHAIRMAN: Of course you are reading this 
aim of theirs out of the proposed amendment, You say 
"the aim of the maritimes seems to be", When you say 
that you refer to the amendment ? 

MR. SPENCE: I am reading that from their amend~ 
ment, 

THE CHAIRMAN: What does the amendment say? 

" . 4. and the Board is authorized and directed 
to adjust or vary tolls or rates Subject to this 
Act from time to time as may, in the opinion of 
the Board," and so on, 

MR. SPENCE: Yes, 

THE CHAIRMAN; 

"== be necessary to maintain the said statutory 
advantages in rates when there have been reductions 
in tolls or rates elsewhere than in such select 
territory," 

If there have not been reductions elsewhere then 
the amendment would not come into operation at all? 

MR, SPENCE; No, my lord, Actually, of course, 
what they are complaining of is that there have been all 
these reductions that we have been compelled to make in 
the central provinces, 

THE CHAIRMAN: I do not see how they are forcing 
you tc reduce rates in the central provinces, They say 
if you reduce rates there then you must do the same thing 
thing for them, 

MR, SPENCE; We have reduced these rates, my 
lord, and now that we have they want their rates reduced, 

THE CHAIRMAN: How can you say that the Maritimes 


forced you to do so? You did it yourselves to meet truck 


4 


: » 
oe yink esi 


(ey ay: "4 * rep ' 
s3t wvos £ 


Saker gaibeor Bast oe 


ithe aie oe ate i . 
yee woY «df 
: & ke Fs s Re “wT 


a a 
] 

— 

me 

a. 
+ 

g ~ 

oO 

re 8 
a 


Fh ae E 
| tee secoubeaa® sid ecb dent sedeitioto it " 
| heduenth bas beabaodaue at Hass ond Bae % ies! 
| “ida ob Doskdue Gobet 0 attod eiey Me tect a 
i aptakio ag ‘a ‘ee ‘es itt of “eat ‘wor? yoa 
| | sho de Shs *iomadt Si) 
| Pe pane 


oo 


ae io aa etait "Sect ‘dodam “fit ‘soneiniibe 


; i 
Race. sae 


“toeLne done a amak: ahoneeate. evga to ‘silos itt 
% Gaod dass 


+ 


a 


fou pre tat ay dat t Sabo ‘head ‘fon ‘bei? éniertd “SI 

WO [earn ah ka catia n s pops 

tiie ws nolseaeys ‘saekt ‘Smoo ‘gd “‘plady ‘Sabmbitomie . bila 
'*loaswoe ’ to" itewsen “Bok aout ‘ adnmse aM A 


‘His dood svad eect. Facls “St "to Ginintatamoo te B gerd “Deity . 
“at Gasp “3 bakLsamoo. ased Sve ‘OW ‘teitd ‘rig Ldoudet codts 


 dodakwoig: “saiise os 

| ee i) | | i ‘a 
“ganorst one vote ‘wok ‘989 ‘ton ae 7 * (CAAT AHO” aie Me 
wae gant "theomlyodg’ taaineo bag" “te  dodat ‘sobingn | ae Oe 


_r “oman ond ‘Ob deua wor ‘nerd ies beiacisees: ner, 


om cadet “eeeas “peouber aved aw" 


ase ! an Ura nees tay oa os 2) ‘ 
sbeouh: ot waten shadd ¢asw ‘wes ae 
7 a Sy an ig 4 sf ee / < 3 
Somtd item enid aay" Tee. bes “aso wo ea 


= 


, 
. 


Ue eee) 7 oe 
ound ‘dese “a povioemdy at Ea 
: ye = 


v 
i oa. 


N P 


~ SSM Mr. Spence 


competition, 

MR. SPENCE; They do not want us to take the 
rates off again, 

THE CHAIRMAN: They say if you give those rights 
in the central provinces then give us similar reductions, 

MR. SPENCE; Yes, my lord, 

THE CHAIRMAN: It seems to me they say nothing 
as to what should happen if you do not grant competitive 
rates outside of the area. 

MR. SPENCE; If their rates are reduced and 
then we cancel our competitive rates in Ontario ana 
Quebec they would still have the advantage. 

THE CHAIRMAN: Have what? 

MR. SPENCE: They would still have the advantage, 

THE CHAIRMAN: Yes; you are not asked to 

their 
reduce/rates until you have first dealt with rates in 
that way outside of their territory. As I understand 
it that is the only time you do that. 
" , 4 » to maintain the said statutory advantages 
in the rates when there have been reductions 


in tolls or rates elsewhere than in such select 


territory." 


(Page 23420 follows) 
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MR SPENCE: The Maritimes have said that they 
are not content just to have these rates removed, these 
competitive rates removed. They want their advantage 
increased by this section. 

THE CHAIRMAN: Oh, yes. I suppose they vant to 
remedy what the judgment of the Supreme Court said they 
could not have. 

MR SPENCE: Yes, my lord. They do not just want 
us to cancel our rates. 

THE CHAIRMAN: I say that the whole thing does 
not start at all until you have first reduced your rates 
west of their areas. 

MR SPENCE: No, it does not, my lord; but the 
fact is that we have, of course, reduced our rates now. 
Now they say, "We are not content to have you take those 
rates out erain.”" 

THE CHAIRMAN: No. 

MR SPENCE: "But we want our advantage increased 
because of those rates, and no matter what you do with 
them in the future, whether you cancel them or not, we 
want our rates reduced." 

COMMISSIONER ANGUS: Would you read the amendment 
in that way, Mr. Spence? Suppose that in Ontario the 
railway has for competitive reasons reduced the rate on 
potatoes to meet truck competition, and suppose that this 
amendment were in effect, and therefore 2 Similar reduction 
had to be made on the rate on potatoes from the Maritime 
Provinces into Ontario; now Suppose that the railways found 
that the competition was no longer as keen as it had been 
and that they could raise their competitive rate or even 
cancel it; do you mean that under this amendment the 
lowered rate from the Maritime Provinces would continue 


after the cancellation of the competitive rate in Ontario? 
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MR SPENCE: I think it is very doubtful, Dr. 
Angus. 

THE CHAIRMAN: Well, the opinion of the Board is 
inserted there, you see; we must remember that. 

MR SPENCE: Yes. They argue for it, they ask 
for it. Once the rate goes down it is not to be raised 
again, their own rate; and you see at the end of this--- 

THE CHAIRMAN: Pawdon me. Does it not say such 
variation ‘"as may, in the Opinion of the Board, be 
necessary to maintain the said statutory advantages"? 

MR SPENCE: Oh, yes. It would lead to a case 
before the Board, undoubtedly, and probably before the 
Supreme Court, if that situation occurred. But it says, 
"where there have been reductions in tolls or rates else- 
where than in such select territory." Now, it is just 
arguable as to which way that would be interpreted. I do 
not think that they have really accomplished the result 
that they set out to accomplish by their wording of this 
section, but I will deal with that in a moment. 

But my submission is that it is only the "said 
statutory advantages"that are to be maintained under the 
Act; that is, the particular Statutory advantages granted 
under Section 3, and they can only be maintained against 
voluntary and arbitrary action of the railways in the 
changing of rates, not against economic considerations that 
are not caused by rates at all, such as the existence of 
trucks in the Central Provinces. 

While the amendment to subsection (1) is proposed 
by the Maritime Board of Trade and the three Maritime 
Provinces, it is to be observed that subsection (2) is 
Proposed only by the Maritime Board of Trade, although I 
Suggest that the amendment to subsection (1) would be un- 


workable without subsection (2). I say that for this 
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reason, that there is no truck competition between the 
Maritimes and the Central Provinces that would justify or 
compel a lowering of the ratlwey rates. In the absence 

of the competitive factor, the reduction of rates from the 
Maritimes under the amendment to subsection (1), would be 
an unjust discrimination within the meaning of The 

Roilway Act, so that the rateswould either have to be 
cancelled or a reduction on the Same basis would have to 
be granted to all Shippers outside of the select territory 
against whom the discrimination operated. 

THE CHAIRMAN: Pardon me. I want to make sure I 
follow you. You say "so that the rates would either 
have to be cancelled" -- what rates? 

MR SPENCE: The rates from the Maritimes to the 
Central Provinces would be normally unjustly discriminat- 
ory rates if they were reduced to a competitive basis 
without any competition to justify them; so that either 
they would not be allowed to remain since they were 
unjustly discriminatory, or else all other rates to shippers 
against whom the discrimination operated would have to be 
reduced to the same basis. That is the purpose of adding 
Subsection (2). 


COMMISSIONER ANGUS: Would section 7 possibly 


preclude that result? " .. . the tariffs of tolls, in this 
Bot previded for .< 3. . . .° shall be deemed to be statutory 
rates, gn 


MR SPENCE: I hardly think so, Dr. Angus. I mean, 
section 7 is not intended to legalize rates that would be 
unjustly discriminatory except on the broad basis of the 
20 per cent reduction. I think that if &a special reduction 
were put in to meet a competitive rate in Central Canada, 
there would certainmly--- 


THE CHAIRMAN: Don't you think that really that 
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amendment is meant to leave it with the Board all the 
time to see to it that the advantages of the Act are 
maintained, that is all? The Board may make such 
variations "as may, in the opinion of the Board, be 
necessary to maintain the said Statutory advantages in 
rates". 
MR SPENCE: Well, the Board is directed to adjust. 
THE CHAIRMAN: Yes, "the Board is authorized and 


directed to adjust or vary tolls or rates subject to this 


Act from time to time" -- there again you have it -- "as 
may, in the opinion of the board" -- you say directed, 
but then it depends on their own Opinion -- "as may, in 


the opinion of the Board, be necessary to maintain the 
Said statutory advantages in rates" -- that is the 
statutory advantage already given in the preceding words 
of the section -- "when there have been reductions in 
tolls or rates elsewhere than in such select territory." 
Well, I imagine if you alter that language to read, 
instead of "have been", "where there are in existence 
reductions in tolls or rates elsewhere than in such select 
territory", you will get at what they really mean, won't 
you? 

MR SPENCE: It may be; and yet there have been 
expressions of opinion to the contrary by some of the wit- 
nesses. But I do suggest that--- 

THE CHAIRMAN: They can tell us themselves what 
they really mean. 

MR SPENCE: The addition of that section does not 
accomplish what it starts out to accomplish, and I am going 
to refer to that in a moment in my argument. It really 
does not change the Situation, or would not in effect 
change the situation ‘as much as it is designed to do. 


I was dealing with subsection (2) and pointing out 
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that the purpose of that subsection was to overcome the 
argument that rates established under subseétion (1) would 
be unjustly discriminatory rates, and at the bottom of 
page 10 of my notes I say: 

To overcome this difficulty, Mr. Matheson has 
proposed subsection (2) to Section 8. In preparing this 
subsection, he has evidently been confronted with the 
difficulty that he could not call the rates truck competi- 
tive, because there is no truck competition. He has, 
therefore, been obliged to resort to the device of naming 
them market competitive rates which, of course, they are 
not. The railway does not grant rates to a shipper on one 
of its lines to enable him to meet market competition of 
a shipper on another of its lines. That would be 
unjust discrimination prohibited by The Railway Act. To 
term such .rates market competitive, if such rates were 
normally possible, would be a misnomer, and I do not know 
of any other name that could be given to them but dis- 
criminatory rates. 

THE CHAIRMAN: Are you quite sure of what you say 
there? "The railway does not grant" -- I am putting it 
this way: do you say the railway cannot grant rates to 
a shipper on one of its lines to enable him, that.ie to 
Say, which would have the effect of enabling him, to meet 
market competition of a shipper on another of its lines? 

MR SPENCE: No, my lord. Supposing the railway 
has two branch lines leading into a market, and we have a 
Shipper on one line and a shipper on the other line; if 
we reduce shipper A's rates, then we must reduce shipper 
B's rates on the same basis, otherwise we are giving an 
unjust discrimination. 

THE CHAIRMAN: Although they are on different 


lines. 
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MR SPENCE: Although they are on different lines. 

THE CHAIRMAN: Now, if those two lines a as to 
different railways, then what would happen? 

MR. SPENCE: Well, in Canada we would never do 
that. The Canadian National and the Canadian Pacific 
touch practically all uniform--- 

THE CHAIRMAN: It has been held, has it not, in 
the United States that in that case the rule of discrimina- 
tion does not apply? 

MR SPENCE: Between railways in the United 
States there are market competitive rates put in, yes, but 
not in Canada, my lord. 

THE CHAIRMAN: None at all in Canada? 

MR SPENCE: I do not think So, my lord. 

THE CHAIRMAN: But there could be, could there 
not? There could be? 

MR SPENCE: I think theoretically it is possible, 
yes. If you have one exclusive Canadian National point 
and another exclusive Canadian Pacific point running into 
a common market, I think theoretically it is possible, but 
it is not done. 

THE CHAIRMAN: You do not compete that way with 
each other. 

MR SPENCE: We do not compete that way with each 
other. 

THE CHAIRMAN: But there is nothing to prevent you? 

MR SPENCE: The main reason, of course, is that 
the Canadian National and Canadian Pacific serve almost 
every point together, and if the Canadian Pacific putin a 
rate from point A to the market to compete with a shipper 
at point B on the Canadian National to that market, the 
Canadian Pacific and Canadian National probably both gerve 


both point A and point B, and one of them would be giving 
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an .unjust discrimination, because one would have to meet 
the rate of the other. There would be endless complica- 
tions of that kind, and it just is not feasible to put in 
market competitive rates in Canada as between the railways. 

COMMISSIONER INNIS: Does not that point to one 
of the very great disadvantages in Canada which follows 
from a system of two railways as compared with the United 
States? There is no way in which you can take advantage 
of market competition such as exists in the United States. 

MR SPENCE: Nobody has a right to have a compet- 
itive rate. 

COMMISSIONER INNIS: Market competition does mean 
intensive industrial efforts to get into different markets 
from different producing regions. Now that there are only 
two railways in Canada, Canada is practically precluded 
from the advantages of that type of market competition. 

I am just asking whether there is any way around the sort 
of disadvantages under which Canada must continue with two 
railways. 

THE CHAIRMAN: Well, we can deal with that when 


we come back. 


MR SPENCE: On Dr. Innis! question, I would like 
to point to Dr. Locklin's book at page 544, where he quotes 
with approval Commissioner Eastman. Dr. Locklin says: 

"This is what Commissioner Eastmgan had in mind when 
he said, 1 . . the theory of market competition, 

if followed consistently, will inevitably lead to all 
manner of cross-hauling and wasteful transportation 
for which the country must in the end pay. 

THE CHAIRMAN: That is Locklin at what page? 
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MR SPENCE: At page 54h, 
THE CHAIRMAN; About that proposed amendment, 
let us get back to it. It was Mr. Matheson who Suggested 
the complaint that led to it. What was the complaint again? 

MR SPENCE: The complaint was that the Supreme 
Court had confirmed the Board's ruling that the competitive 
rates in Ontario and Quebec--- 

THE CHAIRMAN: Pardon me. I am dealing with the 
proposed subsection (2). 

MR SPENCE: On subsection (2)? Well, the aiffi- 
culty that Mr. Matheson encountered there was that if his 
amendment to subsection (1) was adopted, and rates from the 
Maritimes were reduced without any competition along the 
line from the Maritimes to the Central Provinces to justify 
the reduction, then those would be unjustly discriminatory.° 
rates as against other parts of the country--- 

THE CHAIRMAN: Other parts of the Canadian National 
System. 

MR SPENCE: Yes, outside the select territory; 
and there had to be then some clause put in to say that 
those should not be deemed to be unjustly discriminatory 
rates. Now, he could not.call. then---~- 

THE CHAIRMAN: Did he have any particular instance 
before him in his evidence as to where the Maritimes were 
suffering and that suffering could be relieved by a clause 
of this sort? I do not remember; I think he did have some- 
thing, but I do not remember. 

MR SPENCE: I do not think he gave any examples, 
my lord. He just said, "Here is the situation. The rates 
are reduced in Ontario and Quebec, and so we want our rates 
reduced too," and the Supreme Court has said that the Board 
has no power to reduce those rates because no disadvantage 


has been shown. 
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THE CHAIRMAN: TI have an idea that you are 
mixing two questions there which lead up to it Separately. 
The first suggested amendment does cover the case you 
have in mind, but I think apart from that and beyond that 
he wished to have this right -- you remember, he wished 
the Canadian National Railways to be split in two. 

MR SPENCE: Yes, my lord. 

THE CHAIRMAN: And the Intercolonial brought back 
as a separate railway as it used to be. 

MR SPENCE: Yes, he would have a Separate railway 
putting in these rates. 

THE CHAIRMAN: And the Intercolonial then along 
its: course could grant lower rates than would exist on the 
other parts of the Canadian National, and therefore they 
would not be discriminatory, because they would be on 
different lines of railway. Now, he had that in mind; he 
had in mind the establishment along the Intercolonial of 
lower rates than on the other Canadian National lines 
running through the select territory. 

MR SPENCE: Yes, my lord. 

THE CHAIRMAN: But did he give any specific 
portion of the territory that he thought should be 
favoured that way? I do not remember. He must have. 

MR SPENCE: Well, he said at one time he wanted 
to go to Toronto, and then I remember during the course of 
Mr. Smith's argument a few days ago--- 

THE CHAIRMAN: You have not looked up his evidence 
in that respect? 

MR SPENCE: I have been through his evidence 
pretty carefully, my lord, several times. I do not recall 
any specific example that he gave. I think he just said in 
gseneral--- 


THE CHAIRMAN: Well, he laid a great deal of stress 
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on oth s/ eI remember, and could see no other way out of it 
than, as I said, disrupting the Canadian National Railways; 
So in his mind there was some hardship there that should 
be met, and this would be one way of meeting it, you see, 
just a8) GET ective ogo ce 

MR SPENCE: As Splitting up the railway, yes, my 
lord. As Mr. Smith said in his argument, Mr. Matheson 
was doing it the hard way before, but now he has dis- 
covered this method. 

THE CHAIRMAN: The easy way. I think probably 
I was responsible for Suggesting to him that an amendment 
to the Act would do it; it would, too. The thing is, has 
he shown facts which would Justify such a radical amena- 
ment? That is the point -- or is it all purely theoretical? 

MR SPENCE: Well, I think that he just stated 
the proposition, that if the Canadian National granted low 
rates from the Maritimes to the central territory, then 
if the Canadian National was granting higher rates from 
other points to the central territory they would be held 
to be unjustly discriminatory. 

THE CHAIRMAN: Yes, I know what he BALGy DUG 4 
anctrying, tos<< 

MR SPENCE: I do not think he gave a particular 
example. 

THE CHAIRMAN: ---ascertain what particular hard- 
Ship he was Seeking to remove by this amendment; but the 
evidence will show. We will have to go into that care- 
audly. 

MR SPENCE: I think that he related everything 
back to the potato case; it all sprang from that. 

THE CHAIRMAN: It was just purely theoretical, 
then, according to your recollection? 


MR SPENCE: Except for his prime example, the 
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potato case. 

THE CHAIRMAN: All right, we will go on. 

COMMISSIONER INNIS: Coming back to this, I am 
not much impressed with that quotation from Locklin. It 
seems to me it does perhaps describe a situation in the 
United States which results in all sorts of cross-hauling 
and perhaps over-development of market competition, but it 
does not seem to me that it throws much light on the 
inability to develop market competition on almost any 
scale in Canada; but that is a little aside from your main 
point. 

MR SPENCE: Well, I think it is fair to say that 
no one has a right to a competitive rate. Competitive 
rates are put in only where they must be put in by the 
railways to preserve their traffic or preserve some portion 
of their revenue, and if the two railways in Canada went 
in for competing between themselves in that way there would 
be an economic waste; somebody else's rates certainly 
would have to go up. 

COMMISSIONER INNIS: Well, I am thinking of the 
producing areas and the possibility of enabling various 
producing areas to get into different markets and the 
economic advantage which comes presumably from opening up 
new production centres. 

MR SPENCE: Well, they can do that now. The rail- 
ways are very quick to recognize the possibilities of new 
traffic. 

COMMISSIONER INNIS: But then they are checked 
by this matter of discrimination. 

MR SPENCE: Well, when they do find an area that 
is going to give them a substantial amount of traffic they 


are quite willing to give rates that will allow that traffic 


to get into the market, but they must give just and reason- 
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able rates to everyone, and they cannot discriminate. 


COMMISSIONER INNIS: You are caught on the limit- 
ations imposed by the Board. What I am wondering about is 
whether the railways or whether the railways and the pro- 
vinces see any way of getting around this difficulty which 
seems to be peculiar to a country which has two railway 
systems only. 

MR SPENCE: I do not think that anyone suffers 
by the fact that we have two railway systems only. I 
think that the two railway systems do encourage wherever 
possible the opening up of new productive areas, but the 
Railway Act will not allow them, of course, to unjustly 
discriminate in favour of those areas. 

I think I was at about the middle of page 27 of 
my notes: 

Subsection (2), therefore, provides that the rates 
to be established for the benefit of the Maritimes, which 
would normally be unjustly discriminatory, shall by statute, 
be deemed not to be unjustly discriminatory. I submit that 
statutes should not be passed for the purpose of legalizing 
injustices. 

I would like to draw attention also to the way in 
which subsection (2) of Section 8 is framed. While it may 
have been the intention to have it apply only to tolls 
adjusted or varied under the preceding amendment, so that 
it would only apply to that proportion of the through rate 
applicable to the distance within the Select territory, 
nevertheless, it will be .recalled that Mr. Smith when 
questioned upon this point by Dr. Angus at pp. 22661 and 
22665 of Vol. 126, admitted that under this amendment a 
market competitive rate could be established to Vancouver 


that was extrem2ly low, and the railways could expect to 
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get back from the Government the difference between that low 
rate and the full rate to Vancouver. When it was suggested 
by the Chairman that some limitation should be placed upon 
_the distance for which the subsection should be applicable, 
Mr. Matheson suggested Windsor, Ontario. 

Now, if'thatis the proposal, it will be seen what 
a tremendous enlargement of the advantages is being put for- 
ward here. Apparently, Mr. Smith and Mr. Matheson believe 
that subsection (2) would allow the whole rate, as far as 
Windsor, Ontario, not only that portion of it ending at 
Diamond Junction, to be reduced. It would permit the rate 
to be reduced not merely by twenty per cent, but by any per- 
centage necessary "to meet market competition", and if Mr. 
Smith's interpretation at p. 22661 is correct, the railway 
could, under the later amendment proposed under subsection 
(4) of Section 9, recover reimbursement for the difference 
between the normal toll to Windsor and the market 
competitive toll established under Section 8(2). 

I doubt very much that Section 9(4) would be 
interpreted in this way since it would be in the midst of a 
series of subsections dealing with reimbursement for tolls 
charged within the select territory. Nevertheless, it is 
interesting and perhaps rather startling to observe what is 
in the minds of Mr. Smith and Mr. Matheson in proposing these 
amendments. 

It is also possible that if Section 9(4) confined 
reimbursement for market competitive rates to that portion of 
the rate applying to the select territory, and on the other 
hand, Section 8(2) required competitive rates to be put in 
for the full distance, the railways would themselves be 
saddled with the difference. In other words, they would 
not be able to obtain reimbursement for the balance of the 


amount they had reduced the rate outside the select 
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territory. 

I do not think that I need to add any further 
comments upon the new subsection (4) to Section 9. It 
follows from the proposed Section 8(2), and as my submission 
is that the amendments to 8(1) and 8(2) should be rejected, 
SO also should this. All three of these amendments are 
intended to give the Maritimes an additional preference. 

The Maritimes, having had their historical advantage more 
than neutralized by the Act, now want their geography and 
their economics neutralized as well. They want a subsidy 
because there happen to be trucks in other areas. They 
want their already sub-normal transportation rates to be 
doubly depressed because somewhere else the railways have 
been forced to give ground in the fight for traffic. Such 
treatment would be unjust discrimination in their favor as 
against all other parts of the country. 

As a final word upon these amendments to Section 8 
and Section 9(4), I would like to refer back to the passage 
near the end of the preamble, which says, 

"And whereas it is expedient that effect be given 


to such recommendations, in so far as it is reasonably 


possible so to do without disturbing unduly the 
general rate structure in Canada." 


That is a clear expression of principle that the 
Act is not to be permitted to disturb the rate structure 
unduly, and I ask what could be more disturbing to the rate 
Structure than to allow one section of the country to ship 
into a common market at so-called market competitive rates, 
while denying that right to others, or to compel the rail- 
ways to reduce their rates to the level of truck competitive 
rates where there is no truck competition? 

The new subsections (6) and (7) to Section 9 pro- 


posed by the Maritime Board of Trade and set out on pp. 5 
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and 6 respectively of the consolidation, are to be covered 
by some remarks of Mr. Sinclair, and I need not refer to 
them. 

As to the new subsection (8) of Section 9 proposed 
by the Maritime Board of Trade to permit through traffic 
between Saint John and Digby to be treated as 2ll-rail 
traffic, the Canadian Pacific does not object to this 


proposal. 
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MR. SPENCE: Now, the next two subjects - - 

THE CHAIRMAN: Pardon me a moment, through 
traffic between St. John - - 

MR. SPENCE: That is over - - 

THE CHAIRMAN: Isn't it now treated as all-rail 
traffic? 

MR. SPENCE: No, my lord, it is carried across 
from St. John to Digby by the Canadian Pacific steamship 
Princess Helene, and that is not car ferry. 

THE CHAIRMAN: But under a tariff which is not 
the same as the rail tariff? 

MR. SPENCE: No, it is partly by water, you 
see, and Section 3 of the Act says ah) nna traffic". 
and it is not brought under the benefits of the Act. 

THE CHAIRMAN: Yes, Mr. Friel? 

MR. FRIEL: Your lordship asked me what position 
the Canadian National took in that regard. This might 
be a good place to put on the record that we have no 
objection to that amendmnat. 

THE CHAIRMAN: So you are both agreed? 

MR. SPENCE: Now, the next two subjects in 
my notes are "Reparation" and "Canadian National-Canadian 
Pacific Co-operation". Out position is already clearly 
on the record and our submissions are collected here in 


an orderly form with some new submissions added. 
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Roe PA ROA-T TON 


Several representations have been made to this 
Commission by Boards of Trade and other bodies including 
the Canadian Manufacturers! Association, that the Railway 
Act should be amended to allow reparations to be awarded 
by the Board of Transport Commissioners. 

Basically, the power to award reparation in 
respect of rates is the power to hold that rates contained 
in the tariffs in force have been unjust and unreasonable 
for a period extending back into the past. Upon a finding 
to this effect the regulatory tribunal then orders rein- 
bursement, in respect of traffic that has already moved, of 
the difference between the charges that were actually made 
and the charges that would have been made if the rates 
that it now holds to be just and reasonable had then been 
in effect. 

This power is not now held by the Board of Trans- 
port Commissioners, although it is held by the Interstate 
Commerce Commission. 

Our submission is that the introduction into 
Canada of such a principle would be a retrograde step and 
would be most undesirable not only from the point of view 
of the railways, but also from the point of view of the 
Shipping public. In this view we are Supported by the 
Province of Manitoba, as will be seen from the statement of 
Mr. Shepard at p. 15835 of Vol. 79, that Manitoba is opposed 
to the introduction of reparations. 

In our submission, the introduction of legislation 
authorizing reparation would require a major and undesirable 
change in the principle of the Railway Act; it would trans- 
form the Board into a court for the hearing of damage 


actions; it would increase railway costs without a 
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compensating benefit to shippers; it would encourage the 
development of parasitical claims agencies, and it would 
induce pressure upon the railways from large shippers with 
the object of compelling the railways to grant discrimina- 
tory rebates. 

These results have in fact taken place in the 
United States due to the existence of the reparation system. 

Under the Railway Act, the Board has no power to 
make retroactive orders. The Board itself has made this 
clear in many judgments and has always been very careful to 
avoid decisions that would have a retroactive effect. In 
our submission, this is a proper and desirable situation. 

The Board is not organized and equipped in such a 
way that it can deal effectively with claims that would be, 
for all practical purposes, the equivalent of actions for 
damages. We have in this country an efficient organization 
of courts that are readily available for the hearing of 
such eases, and it should not be for the Board, which 
already has its time and. energies fully occupied in the 
administration of basic principles of the Railway Act, to 
be encumbered with claims which, as I said before, really 
amount fo actions for damages. 

Because of the way in which the Railway Act is 
planned, no injustice arises out of the absence of retro- 
active powers in the Board. There is a basic difference 
between the methods used in Canada and the United States in 
establishing just and reasonable rates. In Canada the 
Standard Mileage Rates, which might be called the cedling 
rates, are examined and passed upon by the Board before they 
are allowed to go into effect. Thus, no rate can ever be 
charged in Canada that is not at or below this just and 
reasonable ceiling that has already been scrutinized by the 


Board. Therefore, even if the Board were empowered to make 


o ey Wv om 4 ae el:. a 
_ i Seatk oe 
a; ATT MEER. Ht pg ners aes eo settee te see : 
| re mak Conte 2ONe 183 Josh iat aval ettyney, meadiie: 
Heed eve noktenagot ony, "48 sanetatics on QP wedest bea.ha 
PERE eat ay ee Sin 5 dd SERN > ae ab ee Pa 
ba Mec Aatrceht Coaik Th Wey Lieh oct Rey 
atds dhea aes Tioedhi Hane SN, «RITA, evitonottes, Seam 
¢. tu SEES. MAST goed, ayewsn Batt, bas. as neta bel LY, Ht, t8eho 
al tos Ate ovijononton 8 ved: tik tad, aqohetgse, BLOVS 


-_-? 


==. 


anh aldpikech has megotn, £. at, ode, Ap hoatiodug a0 

5 dows, 2h, bang Lane, bers, peasaagic. ¥. ton, at brace, om, 

ser antote Abie vievligoms, Leek, ago ae. Jang, “em. 
10%, atc td as ie: SAE ork. Honcqing. Le OtR Pes, ifs nO, 


i patestneyTo tol ofa rp eave stat att, a, evel, a, -Spagmee 


eee 
gras veil, 9 ody, 70%, eldetteve. YE tDSo, ots tact, aga HOo, wp 
cote 808, only, tO%, 96, Hoel  hiworie at bap. eRnesa, HOue, 
cdg ab, Bedguoce wiser estaneme. tng emp aly aa ebanEe. 
od, «tp vewipeH. od@, 1p eetatontag. obped, Telmphvest ARMS 


ipa eae et 


ee 


vifser ,srcted btse. les etiptrin emt ale agit. bariodmiy. ony of, 
sis gto SE Ee ean One ew eae euae cee sada Pee tee me gl ied : 
eopasiast 19%, enottos oO 3 MPU. ‘7 


Bt toh Ke witen ro oe Aged cp. me. TEM, yg, ie o . PELE ODE: 
i ee oe ; 


po 


St tat a s ic Riga g 


ce 


eMaey i 
; ih Ae my 


Ey. ommitet32 obasd x 3 at, oral, - Dagot.. oy af, sxoWog, S¥IP DR 


| 
“ ris Ok ie ae 


mis 298 Bs iS Eau, Set bas sbgnap. tk Deep. apodt gaa, OAS 2 AoW IS 5 
Piles ve yee 

: atid shared i, eovgn abs sacager. _, OME, SBM, BOLIRAET ARO? 

7 s : ae eas . x oe e 

oa 


eonsads. sid ho doy egetae soktaybarvon, bene ty. 


ee : ae 


gakiheo ort belfse ed Seam tote . ogtagiijenens se, bashaets | 
ps, oxo2ed ,ogud om ud nocie Degund Ope, RMNERR ORE BRIAR. 
od tave ano 9te%.0n .aydt, <¢90039. ctyil-om ot, Damp ibeuena 
ees 3 Be et es ee PaSieyayl 


bas taut t , beg t we Led, ate 3g: Jg0 8k tae: ebgriaQaith cbesindy 
ertd 1 vd “hoanebihesae. de o, vbperste, Bat, gale. BEL PEO paiicrascn 


a eo 


yore ot ner See PERE od, Od . Ne ONE « 


at a at a] ra mh 


peers 


FTP 


- 23438 - Mr. Spence 


retroactive orders it could never make a finding that a rate 
that had been charged in this way within the limits of its 
approval was an unjust and unreasonable rate. 

I. should perhaps make it clear that I am not 
Suggesting that every rate that goes into effect in Canada 
has been examined by the Board and found reasonable. 
Obviously, this would not be correct, but what I do say is 
that every rate, though not individually examined by the 
Board, is within the just and reasonable maximum limit that 
the Board has established. 

In the United States this is not so. Under the 
Interstate Commerce Act, there is no ceiling approved by 
the Commission such as our Standard Mileage Rates. The 
rate put into effect in the United States is ngt necessarily 
determined beforehand by the Interstate Commerce Commission 
to be within just and reasonable limits, nor is its justness 
and reasonableness likely to be examined until a complaint 
is lodged with the Commission. Consequently, there is a 
possibility in the United States that an unjust and unreason- 
able rate may have been in effect for some time before it is 
questioned, and in those circumstances it is perhaps more 
understandable that the tribunal should have power to award 
reparation. 

I do not suggest that in Canada a rate can never 
become unjust and unreasonable due to changing conditions, 
but I do submit that under the Canadian system with its 
safeguards against putting unjust and unreasonable rates into 
effect in the first place, there is far less likelihood of 
any injustice occurring to a shipper than under the United 
States system that has no such safeguards. Under the 
Canadian system a rate put into effect below the ceiling 
set by the Board is presumed to remain just and reasonable 


until it is proved otherwise. In the United States there 
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is no certaintly that a rate charged yesterday or six months 
or two years ago was the proper rate to charge, unless it 
happens to have been passed upon by the Interstate Commerce 
Commission, 

If a rate starts off as a just and reasonable rate, 
aS it does in Canada, it is likely to remain so, subject of 
course to such general changes in conditions as will affect 
all rates and result in general rate revisions. 

It is interesting to observe that in the United 
States if a rate has in fact been found by the Interstate 
Commerce Commission to be just and reasonable, the Commission 
arrives at exactly the same point as the Canadian Board. 

For example, in the case of Arizona Grocery Company v. 
Atcheson, Topeka & Santa Fe Railway Company, 284 U.S. 3703 
76 Lawyers! Edition 348, which is cited in Part II of our 
brief at p. 109, it is made clear that the right to have 
reparation awarded does not exist if the regulatory tribunal 
has previously approved the rate, even though the Commission 
might afterwards change its mind and fix a lower rate for the 
future. 

Thus, even under the United States system, once 
a rate has been fixed within just and reasonable limits, 
reparations will not be awarded. In Canada, the same result 
is accomplished by having all rates fixed in the beginning 
within just and reasonable limits | peoerared Oe Board. 
If the Interstate Commerce Act contained a section equiva- 
lent to Section 330 of the Railway Act, which is the section 
requiring Standard Mileage Rates to be subject to the 
approval of the Board, it is clear under the Arizona 
Grocery case decision that no reparations would ever be 
awarded in rate cases. 

It is also to be observed that even under the 
United States system there are still further limits imposed 


upon the application of the reparations principle. For 
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example, no reparation is awarded in cases involving a 
general adjustment of rates, nor are they awarded in 
discrimination cases unless the rate complained of is it- 
self found to be unreasonable, Reparations do not follow 
a reduction in a classification rating except in unusual 
circumstances, and the Commission has held that rates 
found unreasonable for the future are not necessarily a 
proper standard for the past, These limitations and 
various others are listed with reference to the cases in 
which they have been established, at pp. 111 and 112 of 
Part II of our brief, and I do not take time to repeat the 
Citations here, 

One of these limitations that is of particular 
interest, is that pertaining to discrimination cases, The 
Commission has refused to award reparation in these cases 
upon the principle that while there may be an injustice to a 
shipper by reason of the fact that his rate is higher than 
his competitor's rate, there is no justification for awarding 
reparation if the shipper's rate is in itself just and 
reasonable, This appears to be a proper and logical 
principle, The application of that one principle alone 
would have the effect of narrowing to a very substantial 
degree the field within which reparations claims could be 
considered, I need only remind this Commission that out of 
the hundreds and hundreds of rate cases that have been con- 
Sidered by the Board of Transport Commissioners since its 
inception, only e mere handful have been decided upon grounds 
of the justness and reasonableness of the rates per se, 
Further confirmation of this fact may be found in the brief 
of the Canadian Manufacturers '! Association, which was Stans 
pelled to adopt as its leading example of hardship caused by 
the reparations principle, the B. C, Tree Fruits case as 
to icing charges, which arose out of a most unusual Situation 
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of the Wartime Prices and Trade Board. 

The Canadian Manufacturers! Association in 
Appendix C of its brief, proposes an amendment to the 
Railway Act to incorporate within the Act a series of 
Sections that have been lifted almost verbatim from the 
Interstate Commerce Act, These are some of the sections 
of the Interstate Commerce Act relating to reparations, but 
I should point out that they are not all of the sections, 
nor do they appear to have been extracted in any logical 
order or to have been adapted in any way for the purpose of 
being fitted into the Canadian Act. 

There are six subsections in the proposed amend- 
ment and their corresponding numbers in the Interstate 
Commerce Act are as follows: Sections) 13(1), 16(1),.9, 
16(3)(a), 16(3)(g), 16(3)(e). In only one of these 
clauses has there been any attempt at rewording. | 

In proposing these additions to the Railway Act, 
the Manufacturers! Association makes no suggestion for the 
repeal of Section 330, and it is my Submission that unless 
Secticn 330 were repealed when the sections providing for 
reparations were inserted in the Railway Act, those 
sections would be totally useless for the purpose for 
which they were intended by the Manufacturers! Association, 
As long as our system of rate making includes the principle 
of Standard Mileage Rates, the principle of reparations 
will be ineffective. 

The question then boils down to whether it is 
desirable to do away with Standard Mileage Rates in 
the Canadian Act. My submission is that there would be 
no justification for taking this step merely for the 
purpose of allowing the reparations principle to be invoked. 
In fact, that - would be a step backward instead of forward. 


The Canadian Act by Section 330, provides the means for 
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accomplishing for all rates the Same result that is only 
accomplished in the United States by the efforts of the 
Interstate Commerce Commission in examining individual 
rates and by trouble and expense to the shippers in 
applications and complaints to the Commission, At the 

same time, under the Canadian Act it is possible to avoid 
the disabilities, and they are many and serious, that 

come with the reparations principle, I mentioned some 

of these disabilities previously, and I should like to refer 
to them again in a little more detail, 

In the first place, if the reparations principle 
were adopted, the railways would have no assurance at any 
time that charges received from Shippers in the past might 
not be brought into question and ordered partially refunded, 
For example, in reporting revenue received for the month 
of April 1950, the railways could not be sure that due to 
some finding by the Board in 1951 or 1952, that revenue 
might not be altered, It is quite possible that the 
railways might have to set up reserves to meet such one 
tingencies, 

Secondly, while it is true that the establishment 
of a reserve and the cost of reparation payments would, if 
Spread over all freight rates, have only a slight effect 
upon those rates, nevertheless, it can hardly be said that 
there would be a compensating justification in the benefit 
received by the shippers who obtained rebates upon past 
shipments, 

The experience in the United States has been that 
a substantial part, if not the major part of the reparation 
payments, is retained by the claims agencies that grow up 
for the purpose of fomenting claims against the railways on 
a percentage basis, That type of business is not one that 
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nothing to the national wealth and maintains a parasitical 
existence only by Stirring up needless trouble and expense, 

Another reason why under the reparations system 
there is little of any advantage to the man who pays the 
freight, is that the claim is usually made and the reparation 
paid long after the Shipment in question has moved, In the 
normal case, the freight charges are added to the price of 
the commodity, but by the time that the shipper receives 
reparation the consumer has already paid the freight on the 
higher basis, and he receives no rebate, Consequently, 
the reparation becomes &@ mere gratuitous payment to the 
Shipper, who has already been reimbursed in full by the 
consumer, 

Another undesirable feature of the reparation 
System is the one mentioned particularly by Mr. Jefferson 
in his evidence at p. 15461 and the following pages of 
Nelly 76x Mr, Jefferson pointed out that reparations are 
nothing more than legalized rebates which can be grossly 
abused, As he stated, we did away with the rebate system 
when the present Railway Act was passed in 1903. Rebates, 
whether they are in the form of reparations or otherwise, 
tend to be given to the larger shippers rather than the 
Smaller ones, and thus an unjust discrimination is created. 
The methods whereby this might occur, and has been known to 
Occur in the United States, are described in Mr, Jefferson's 
evidence at pp. 15464 and 15465, 

Totalling up these disadvantages of the reparation 
System, I earnestly submit to this Commission that the system 
is not one that it is desirable to introduce into this 
country, Those disadvantages greatly outweigh any of the 
rather vague and inconsequential advantages that its 
Proponents have been able to Suggest in favour of the 
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The Canadian Manufacturers! Association in its 
brief, cited examples of the so-called hardships to the 
shipping public by reason of the lack of power in the Board 
to grant reparations, In answer to these examples, I 
Should like to refer to pp. 112 and 113 of Part II of our 
brief in which these cases are dealt with, and it is shown 
that even if the Board dia have the necessary authority, 
there is no probability that reparations would have been 
found justified, In fact, in most of the cases cited the 
applicant failed on the merits to establish unreasonableness, 

There is one point that we have emphasized before, 
and that I should like to emphasize again, and that is that 
under the present Act, if the railway company is in breach 
of any of its obligations under the Railway Act or under any 
Order of the Board, it is liable in damages by virtue of 
Section 385 of the Railway Act, In such a case the action 
is brought in the courts, and it is our submission that that 
is the place where it belongs, It should also be emphasized 
that under the Act as it now Stands, full recourse is pro- 
vided where the incorrect rate is charged, For example, 
if an agent misreads the tariff or makes a charge on the 
basis of the wrong tariff, the railway is bound to refund 
any over-charge and is bound to collect any under-charge, 
These overcharges and undercharges are collectible through 
the courts, 

One further matter that should be mentioned is 
that while most of the discussion before this Commission has 


related to reparations in respect of rates and tolls, it is 


to be noted that under the proposed amendment the power to award 


Preparations extends to all matters arising from alleged 
breaches of the Act, This would give to the Board of 
Transport Commissioners jurisdiction with regard to all 


Claims for damages in respect of breaches of duty by a 
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railway company under the Act. There is absolutely no 
need for such a transfer of jurisdiction from the courts 

to the Board, nor has any evidence been offered to this 
Commission that even Suggests that such a transfer is 
desirable, Pn our Submission, it would impose upon the 
Board without cause or justification a vast new sphere 

Of activity and responsibility, causing such a congestion 
of work as practically to bring to a standstill the 
carrying out of the Board's true functions and duties. 

Finally, and to summarize what I have said, I 
Submit that the principle of reparation, while it may be 
acceptable in the United States, is not one for which there 
is any need in Canada, The Railway Act, as it now exists, 
accomplishes results that are at least as fair and just to 
all parties with less trouble and expense to them, by the 
mere expedient of assuring that all rates are within just 
and reasonable bounds before they go into effect. At the 
Same time, the Canadian system avoids the undesirable 
features that necessarily accompany the reparation system, 
The Railway Act also leaves the Board free and unencumbered 
to perform its proper and necessary function and avoids 
making the Board merely another court for the hearing of 
claims for damages, 

The reparations principle was already well known 
in the United States when the Railway Act was first passed 
in its present form in 1903. Dr, McLean, whose extensive 
researches laid the foundations of the Act, was well aware 
of the reparations sections of the Interstate Commerce Act, 
and mentioned them in his report to the Minister of Rail- 
ways and Canals, Parliament was, therefore, fully 
informed on the subject and must be taken to have in- 
tentionally planned the Act in such a way as to avoid the 


inclusion of the principle. I submit that that decision 
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by Parliament was very wisely made, and since Parliament 
So laid out the Act that there was no necessity for 
theinclusion of reparations Sections, the plan of the 
Act should not now be upset and made meaningless in this 
respect by the change proposed to your Commission, 

For these reasons, it is submitted with great 
respect that this Commission should make no recommendation 
for the amendment of the Act by the inclusion of sections 


providing for reparations. 


CANADIAN NATIONAL-CANADIAN PACIFIC CO-OPERATION 
———— ee EE YY UPERATION 


Clause 2(e) of the Order in Council setting up 

this Commission reads: 

"Review and report on the results achieved 
under the Canadian National-Canadian Pacific Act, 
1933, and amendments thereto, making such recom- 
mendations as the present situation warrants," 

Presumably, the Order in Council is directed 

primarily to Parts II and III of the Canadian National- 
Canadian Pacific Act, which deal with co-operation 
between the two railways, and it is to those parts that 
I propose to refer in my argument, 

The Order in Council requires this Commission to 

perform two tasks: First, to review and report on the 


results achieved; and secondly, to make such recommen- 


dations as the present situation warrants. My argument will 


Suggest that this Commission might well report that the 
results achieved by the existence of the Act have been not 
only those tangible results that are shown in the dollars 
and cents of savings made by the railways, but also the 
Sven more valuable purpose served by the Act as a guiding 


principle to the railways in their relationships with 
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One another, My argument will also Suggest that the 
Commission recommend the retention of the Act in its 
present form without amendment, for the reason that as 
it stands it is today serving a useful purpose and may be 
expected to continue to fulfil this purpose in the future, 

The results achieved in a monetary way by co- 
operative measures are set out in the briefs of both 
companies and filed with the Commission, and as they nave 
been described in some detail both by Mr. Armstrong aad 
Mr. Fairweather, I do not propose to spend time in re- 
viewing them, I need only Say that these projects are of 
various kinds and that the lists contained in the briefs 
include all projects of a joint co-operative nature that 
the two railways have been able to discover since the Act 
came into being. While only a comparatively small number 
of them have been found to promise sufficient economies 
to warrant their being put into effect, the length of the 
list gives some small indication of the effort that has 
been expended by the railways in attempting to carry out 
the word and spirit of the Act. 

In the course of presentation of the evidence 
on this matter to the Commission the attitude of the 
Provincial representatives seemed to be that the results 
achieved by the railways had been unreasonably small and 
the process of putting measures into effect had been 
unreasonably slow, and I should like to take a moment 
to discuss that question. 

I do not think anyone here, except those who 
have actually taken part in the studies and negotiations 
leading up to one of these agreements, can have any 
conception of the amount of work that is involved in put- 
ting even one of the proposals into effect, Mr, Armstrong 


and My, Fairweather appeared here and gave evidence with 
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very little in the way of papers and documents in the court 
room to support what they had to’ say, but I know that Mr. 
Armstrong came to Ottawa with a selection of only the 

most essential records relating to the co-operative 
measures and they filled two large trunks that were kept 
in storage at the station, Those were onlya small part 
of the records of the Canadian Pacific section of the 
Joint Co-operative Committee alone, and almost equally 
voluminous files exist in the Accounting Department, which 
has the difficult and involved task of working out the 
calculations upon which an agreement is founded, and the 
Law Department, which must negotiate the wording of the 
agreements, 

The delays that occur might seem to indicate some 
unreasonable attitude taken by one or other of the railways 
that prevents the parties from closing up the matter more 
quickly, but I believe that this is not a proper inference, 

Mr, Frawley in speaking of the Alix-Nnevis 
abandonment, suggested that there should be very little 
difficulty about putting into effect an abatidonnons of 
some nine and a half miles of line across the Alberta 
Prairies, and at first glance that would appear to be so, 
However, let us consider the arrangement made in that case, 
One company was to abandon nine and a half miles and was to 
route its trains over the other company's line for thht 
distance so that the trains of both companies were to be 
operating on the same track, When we have a joint track 
with maintenance to be done on it, we must have joint 
employees performing that maintenance. Also, at the 
terminals at either end we usually have tracks that are 
used jointly and tracks that are used exclusively, and in 
those terminals we may have employees occupying part of their 


time as joint employees and the balance of their time as 
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exclusive employees. Similarly, we may have joint 
Switching engines and exclusive switching engines, 

Let us consider, then, the difficulties involved 
in drafting only that small part of the agreement relating 
to liability in the event of accident, We must consider, 
for example, the possibility of collisions between 
exclusive trains of the two companies on joint tracks; 
collisions between an exclusive train of one party and a 
joint switching engine: collisions between two trains of the 
same party caused by a joint employee or by the exclusive 
employee of the other party; and all types of accidents 
caused by joint employees and exclusive employees, The 
complications of those liability sections alone are 
enough to give the law departments of the two railways a 
very heavy amount of work, even with the best will in the 
world on both sides to achieve an amicable agreement, and 
those are only the legal complications that arise after 
the accounting departments have worked out their equally 
difficult problems, 

While it is possible in the case of such projects 
as pooling arrangements to put the proposals into 
actual operation before the agreement is signed, that 
is only possible because such measures can be terminated 
if it is eventually found impossible to reach agreement. 
On the other hand, line abandonments cannot be treated 
in this way. Once an abandonment is made there is no 
turning back, and consequently it cannot be put into 
effect until the formal agreement has been executed, 

We do, however, find one method of saving a 
great deal of time and effort in these line abandonment 
cases, The procedure in relation to the earlier pro- 
posals was to somplete the studies, draft and execute 


the agreements and then apply to the Board for leave to 
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abandon and the work that we had done was wasted, In 
the later cases, therefore, we agreed that as soon as a 
definite decision had been made by the two companies to 
proceed with an abandonment, we woulda apply to the Board 
for leave, and not until such leave was obtained would 
we do the work of preparation of the formal agreement. 
It happened that Alix-Nevis was one of these latter cases, 
and it also happened that that case being dealt with a 
little later than the others, was not completed when 

the war overwhelmed us all with more urgent and vital 
work, 

While I am on the subject of these line abandon- 
ments, I should like to emphasize, just as I did when 
the evidence was being put in, that in a number of these 
cases the strongest opposition that we encountered came 
from the very parties, and in some cases the very same 
counsel, who are appearing before this Commission today 
arguing that the railways have failed to achieve 
economies, As I mentioned before, every joint ect 
operative abandonment that we proposed in the Province 
of Manitoba was opposed by two counsel, Mr, E, K, 
Williams, K,C., as he then was, and either Mr, J, M, 
George, K.C. or Mr. D, C. McGavin. It will also be 
seen from the reports of these cases in 0.2.7.0. that 
in the Province of Alberta, Mr. Frawley appeared with 
Mr. D, N. Gardiner for the Province of Alberta in 
the Langdon-Beiseker case, and that Mr, B, Wiison,<Ksey 
appeared for Alberta in the Treele-Morinville and 
Carbondale-Egremont cases, In fact, the judgment in 
these last two cases sets out at some length the grounds 
upon which Counsel for Alberta "urged" that the appli- 
cation be refused. While the Alix-Nevis case is not 


Shown in the reports, it is my understanding that Mr, 
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Frawley appeared there also, either directly on behalf 
of the Province or on behalf of the municipalities at the 
request of the Province, In the Forth-Ullin case in 
Alberta, the judgment does not show the Province to have 
been represented by counsel, but it does show that a 
Provincial Government engineer was present to give evidence 
as to the expense to which the Province would be put to 
improve the neighboring roads if the line was abandoned, 

Having taken that position in spite of the 
economies that the railways were agreed upon and hoped to 
accomplish, I suggest that these Provinces cannot properly 
be heard now in criticism of the railways for failing to 
accomplish them, The attitude of each of the provincial 
representatives appear to be that the railways should 
effect economies in every other province except his own, 
In the course of presentation of the evidence, your 
lordship invited all of the Provinces to come forward with 
Suggestions as to what projects might have been considered 
that the railways had failed to accomplish, and not one 
Suggestion was forthcoming, except from Mr, Brazier, who 
Suggested a joint terminal in Vancouver upon the assump- 
tion, which to his surprise turned out to be completely 
unfounded, that the Canadian Pacific had refused to oes 
operate in that respect, The fact turned out to be that 
the Canadian National had never even requested the 
Canadian Pacific to consider jn such a proposal because 
capital expenditures that would be necessary on the part 
of both parties made the project impracticable, 

I draw to the attention of the Commission how 
careful all other Counsel were to avoid cross-examination 
on projects within their own respective provinces, For 


example, Mr, MacPherson took as his prime example a 
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proposal for co-operative measures in the Fort Wien. 
Port Arthur terminal, but he said nothing at all about 
eleven projects in the list that were within his own 
province, 

I have been Speaking of the results that we have 
achieved in a monetary way under the Act, and I do not 
want to leave that subject without Stating quite frankly 
that those results are not yet as great as even we in the 
railways believed would have been accomplished by this 

time, I think it is fair to Say, however, that if 
the war had not intervened to bring our endeavors practi- 
Cally to a Standstill, we would by now have been con- 
Siderably farther ahead, I think it is also fair to 
say that the opportunities for further co-operative 
measures may not be substantial at the present time but 
will become greater if our traffic continues on the 
downward trend, 

The Canadian National-Canadian Pacific Act was a 
natural and very desirable result of the times in which it 
was passed, All through the 1920's, and into the first 
years of the depression, the Canadian National Railways 
were organizing themselves into a co-ordinated and 
efficient organization, and were hungry for traffic with 
which to feed their system, The Canadian Pacific, seeing 
this new and formidable competitor arising, was fighting 
hard to retain its own traffic and consolidate its posi- 
tion, The result was an era of severe, ruthless and 
wasteful competition which threatened the stability of the 
Canadian Pacific and brought injury to the economy of 
Canada, 

When the depression came upon us the railways 
were among the first to suffer, Their traffic fell off 


to an alarming degree and many of their facilities lay 
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idle or were used to only a fraction of their capacity. 
Obviously, some curb had to be placed upon the wasteful 
rivalry between the two companies, and it also seemed 
Obvious at that time that with the duplicate plants of 
both companies lying practically idle throughout the 
country, great savings could be obtained from combining 
them wherever possible into one, 

Out of that situation arose the findings of the 
Duff Commission which brought about the Canadian National- 
Canadian Pacific Act of LUDO G Out of that situation also 
arose the policy urged during those years by Sir Edward 
Beatty of unification of the two Systems under a single 
management, Sir Edward Beatty's proposal culminated in 
the Senate investigation of 1938 and 1939, 

However, even as late as 1938 and 1939 it was 
impossible to foresee, and no one did foresee, that within 
a matter of two or three years the facilities of both | 
companies would be strained to capacity bywar conditions, 
and that the possibilities of Savings from éosopaative 
measures would largely disappear, It is undoubtedly very 
fortunate that some of the measures proposed during the 
1930's had not been fully implemented by the time that war 
broke out, as some of the facilities we had proposed to 
reduce or abandon would have been sorely missed under the 
impact of war traffic, 

Now, I do not mean to Suggest that the Canadian 
National-Canadian Pacific Act is outmoded, On the con- 
trary, I submit that the Act should remain for two 
purposes; first, to be used for further co-operative 
measures as and when opportunities arise; and secondly, 

&8 an admonition to the railways to avoid damaging and 
wasteful competition and to attempt to work out their 


difficulties in a spirit of co-operation, 
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The Frovinces appearing here have Suggested two 
types of amendments, although even among themselves they 
have been unable to co-operate to such an extent as to 
agree upon the changes they propose. Mr, Smith and Mr, 
Frawley have adopted the proposal of the Canadian Federa- 
tion of Agriculture that a new permanent tribunal be set 
up to conduct research into possible co-operative 
measures, to recommend to the railways such measures as 
it favours, and to make an annual report of its findings 
to Parliament. On the other hand, Mr. Shepard and Mr, 
MacPherson do not want such a tribunal, but their proposal 
is that the Canadian National-Canadian Pacific Act and 
The Railway Act be amended to give the Board jurisdiction 
to investigate co-operative measures, and by some means 
or other to compel their adoption by the railways. 

Now, before examining those proposals further, I 
Should like to ask what is the necessity for changing the 
present Act, and what feature of the Act as it stands is 
undeBirable, 

Any legislation on this subject must deal with 
two factors which are more or less in conflict; Dire, 
competition between the railways and, secondly, co- 
operation between the railways. Public policy requires 
the maintenance of competition, but it also requires com- 
petition to be kept within reasonable bounds. On the 
other hand, public policy also requires co-operation, 
but there again it desires co-operation to be kept within 
reasonable limits, as may be seen from Section 27 of the 
Canadian National-Canadian Pacific Act, which reads as 
follows; 

"Nothing in this Act shall be deemed to 

authorize the amalgamation of any railway 


company which is comprised in National railways 
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with any railway company which is comprised 
in Pacific railways nor to authorize the 
unified management and control of the 
railway system which forms part of National 
railways with the railway system which forms 
part of Pacific railways." 

In other words, the desire is for a “middle of 
the road" policy. If we eliminate co-operation altogether 
we have a state of all-out destructive competition,and if 
competition is done away with, we have complete unification 
or amalgamation, 

What this Act tries to do is to keep these 
opposing factors in balance, so that co-operative measures 
can be adopted that do not impinge too heavily against the 
competitive positions of the two railways. 

The minute you apply force to compel co-operation 
you are upsetting that balance, and particularly if the 
force is applied from outside, When you compel co- 
operation you are in effect abolishing competition, and 
the purpose of the Act is lost. 

It is true, of course, that in the arbitration 
sections there is already a provision in the Act for the 
exercise of force, and it is very important to observe 
that by a wise limitation of the statute the arbitral 
tribunal can only be invoked from within. If one company 
invokes the tribunal, so can the other and the balance is 

more or less restored, but if that or any other form 
of force were to be made applicable from the outside, both 
companies would be helpless to guard against the des- 
truction of their efficiency as competing systems, 

For that reason, I say that the Act as it stands 
is well planned and useful, and that any amendments of the 


kinds now proposed would upset the whole intent of the Act 


peetayao et 


x} jhe. PS) # Heer Setha (2 “ei oF 7 


‘oda eatrosane, 98, Kovas eyawi pi 


ce han of) okre abo ,. ae 


ent te Riese: bas Snomegenien bet 


che © - 


fono2telt_ ‘to st sero? set eet 8 


fet 


: ae) dts tony meses ceniton bei Hitw. f cause gH 
“yetewltar ot tot t i: Gees 
a? akibb im" am o% ot oa tegn Oe a sHQFOY., afta. ql ae 
aadvogosie nots: 1aq0=09 oventihte aw af. avattog “"ps0t and 
. +7 bnsapo32 FeaR09 | aytgouazeas duo-tie %0 psosa f oven ew 


gMos overt ow wiithe save aaah at Polit seqMoe 


he ¥ rey de eros ; 
j | 19923 ama ame to 
aseds geex of: Bt ob 03 Betas aoa ettig.. sadW 
eh cee We ut a 
ive OO ov} 3a%eq9=00 sat et eonetsd mt exogoe? potsoaqde 
pole CMa Wa eRRret eee eae 
Ets fe) sentsgs eLtveed ost i eat dos ob sed pagagbs od M80. 
ox pate eee ; 
pal sageatten od aut to -naot tfteod oytszseamoo 
aotserteqo.0o .1i¢ silat és a est y “ age BOY dunia oft 
De eS oP ii Pet ar Re ea ies 
i vey uM reiuatanea saa oaeleg. ges aati geeau ote aay 
; -99 io 0 a Hoy # croc «ph? Ban? iF moat betiage ef GOTO? 
ba ‘ a >£ $13sgeo0. gautdant uae joorte nt ote 9O¥ cotseseqo 
ray 2h ERE ee wi Bu me ‘ 
Be i seal, al toA ant io epoqtsy oid 
: ao LIsrdtdse ari al Jads prec 9 Seated et gt 
} 4d 01 tod odd OE gee at vor g gbaorks at esedy enotipes 
Th GPs, Se Ay Wek Ra ee ees 
| ‘ewrendo at tae cogmt Urey at it ‘baa Lonten 20 oetonexe 
cus! eet) oY OS Te ree : : 
Lpsdtdse si2 oquiege ang. 20 notsed punt ete, p vd sec? 
Uris Ste /s eons ne ie 
bails: ‘aes tT aettd tw mo 12 ben ows od tao tan Landing 
rose es | CMRI e te ) 
et esfelad “a ons ‘aedte 9d 80,08 Leaudtad eng agtovat 
Sah QO TSO ORE” pats Staessen ed 
into ‘teat ve 50 Jody i oud borogeen acol **0 S%tm Ne 
god ~8 ntedwo ey or nom oldeotiage oben od og ontey Sosgt: ‘29 
lash ects vantage basa a evel fod pluoy aetaogmod 


ng +0 


ry i * ) 32 egat Lose add 2 es oF = 
Hela riage Sodas fatal na feet Be Be oh) —_ 


Pad: 
ae 


F ane Ioye yt teqmoe 28 ‘woastortte baer 20, aan 


a EB 404 onia saat yas ca Teen ted. a 


site siemens was Sacks bier: cjpteew fas sa Basi ad era 


‘ 


a ; " : 


“2 


‘ 
+2 


| 
4 
- 


yf 


& 


n 
, 


- 235456 . Mr, Sinclair 


and serve nothing but a harmful and destructive purpose, 
The proposal made by the Canadian Federation of 
Agriculture and adopted by Mr. Frawley and Mr, Smith, seems 
on the face of it, fairly innocuous, The new tribunal is 
ostensibly to have nothing but the power to investigate, to 
make recommendations to the railways and to make reports to 
Parliament. There is nothing in those words about any 
exercise of force, In fact, the functions of the new 
tribunal would appear to be very Similar to the functions 
now performed by the railways in this matter of co- 
operative measures, The railways themselves make 
investigations, arrive at decisions or recommendations, 
and the Canadian National makes reports to Parliament, 
The only difference is that the investigations and studies 
made by the railways are made by the most skilled and 
experienced men in Canada upon the subject of railway 
operations, and those men from the bottom to the top, 
must take full and personal responsibility for their 
decisions and recommendations, and the results that emanate 
from those decisions and recommendations, On the cther 
hand, the tribunal no matter how high the calibre of its 
personnel, could not possibly have the direct knowledge 
and experience of those actually operating the railways 
and would have no responsibility for the result of their 
recommendations, 
Now, as I said a moment ago, the mere existence 
of a tribunal which only makes recommendations and reports, 
would seem to be reasonably innocuous, but let us see 
wheat Mr, Frawley has in mind. At page 21017 of Volume 116 
of the Transcript, Mr, Frawley was asked by the Chairman: 
"Then I want to go the full length and see 
how far it does go, Is it, then, the intention 


that the orders of this body are enforcible 
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against the railways?" 
Mr. Frawley: 

"Well, that is a crucial question, and I do 
not think Dr. Hope went that far. I think he 
Simply said that they should have the right to 
Propose to the railways. And surely, if the tribunal 
wes there, commissioned by Parliament to do these very 
things, surely it would almost automatically have 
much morethan a merely moral effect upon the 
reilways to undertake these things and carry 
them out," 

There is the point at which Mr. Frawley expects 
that the outside force will come creeping into the matter, 
He foresees that the activities of this tribunal will 
have, as he says, "much more than a merely moral effect", 
In other words, the tribunal will be exerting compulsion, 
and he goes on to explain: 

"I mean, my lord, if this tribunal reported 

year after year for two or three years that they 
have proposed certain measures to the railways and 
they had not been carried out, then probably fur 
ther restrictions and powers would be given to this 
tribunal, I think it is the Federation's thought 
that it might commence in this way and perhaps 
become stronger afterwards." 

That is the very situation that I submit we should 
do everything to avoid; the situation in which the unskilled 
and outside body is given power to exert force upon the 
railways to put measures into effect notwithstanding the 
recommendations to the contrary made by the expert com- 
mittees of the railways themselves, Speaking personally 
and frankly, I have no doubt et all as to what would happen, 
and that would be thet this tribunal would make unseasoned 
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and inexpert recommendatbns, some of which the railways 
would be forced to adopt in spite of the damage they might 
do, The recommendations of the tribunal would look very 
reasonable and convincing to a layman, but the results 
would be the same and equally as dangerous, as if the 
President of the Canadian Pacific appointed a member of 
the Law Department to recommendations as to how 
our engineers were to improve their efficiency in building 
a bridge, 

Mr. Smith, Mr, MacPherson and Mr. Frawley 
all spoke of the lack of what was called "policing" 
under the present Act, and if I may digress for a moment, 
I should like to register a protest against the use of that 
word that crops up so constantly in the language of 
Provincial Counsel, I object to the attitude which 
seems to regard two of the greatest, soundest and most 
dependable and responsible corporate citizens of this 
country as potential criminals that have to be watched 
and "policed" for fear that they will put something over 
on Canada, To a very large extent the Canadian National 
and the Canadian Pacific are Canada, and their own 
interests are identical with the welfare and progress 
of this country. If there are opportunities for 
economies, those opportunities will be seized by the 
railways without any necessity for "policing’, If 
economies can be made that will maintain low freight 
rates or reduce them, both of the railways have plenty 
of incentive to put those economies into effect, because 
it is to the interest of the railways much more than to 
any individual shipper or group of shippers to further 
the development of Canada by keeping rates as low as is 
economically possible. 


Mr, Shepard and Mr, MacPherson both express 
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themselves as being opposed to the new tribunal advocated 
by Mr. Smith and Mr, Frawley. Their attitude is that the 
Board of Transport Commissioners Should be given power 

to investigate Boloreratine measures and to force the 
railways to adopt them, According to Mr, Shepard, the 
force was to be imposed in this way: That the Board would 
come to a decision upon what measures it thought should be 
put into effect, and then it should adjust the rate level 
to deprive the railways of amounts equivalent to the 
economies that the Board thought they might make by the 
adoption of these measures, 

That, again, is the imposition of force upon the 
railways from without, which, as I pointed out before, is 
really the cancellation or elimination of the competitive 
factor, If, then, the Board is to have this power to 
deprive one or other of the Railways of its competitive 
position, it must follow that the Board will have to 
determine the value of the competitive element so that the 
railway losing its competitive position can be compen- 
sated for its loss, That, I suggest, is something that 
1s peculiarly within the knowledge of the railways them- 
selves and even the Board of Transport Commissioners, 
with the resources hicie information upon which it could 
draw, would be unable to make a proper determination of 
this value. 

Secondly, if the Board is going to be given the 
power to eliminate competition, where is that power to 
end? If it does not have a limit, the effect of the 
Proposal made by Mr, Shepord and Mr. MacPherson would be 
to place in the hands of the Board of Transport Cond as 
Sioners the power to effect complete unification or 
amalgamation of the two systems which as I pointed out 


before, is contrary to established public policy as 
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expressed in such sections as Section 27 of the Canadian 
National-Canadian Pacific Act. 

There is another very grave objection to the 
proposal that the Board shall have jurisdiction to investi- 
gate possible economies under the Canadian National- 
Canadian Pacific Act. If it were a prerequisite of an 
application for a rate increase that the railways prove 
all possible economies to have been made, I can think of 
no surer method of blocking further rate increases for all 
time, and I think I am safe in Suggesting that this is in 
reality the object that lies behina the proposal of the 
Provinces, 

I need only refer this Commission to the list of 
projects set out at pp, 132 to 138 of our brief to ‘Tie 
trade what I mean, Let us suppose that when on iy i 
1938, we were filing our application with the Board for a 
rate increase in consequence of the sudden imposition 
upon us of some twenty-seven million dollars a year in 
extra labour costs, we had been obliged to file with the 
Board as part of our Supporting material this list of 
joint co-operative projects, and to prove that every one 
of them had been fully investigated and that all economies 
that could possibly be obtained from any of them had in 
fact been obtained. It is not hard to imagine how the 
Provinces would have seized upon such a golden opportunity 
for the exercise of delaying tactics. We would have 
been called upon to produce records of all the meetings 
in connection with every project. The long and compli- 
cated accounting calculations would have been gone over 
item by item, and a series of alternative calculations 
would have been submitted as exhibits by the Provinces, 

We would have been Sitting there yet and would not have been 


half way through the list, and even when the list hed been 
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covered, we would have had to produce evidence covering 
the whole of the systems of both railways to show that 
there were no other possibilities of projects that had 
not been contained in the Lic There is nothing 
extreme about that picture, nor do I think that there 

is anything unfair about my Statement that those are the 
tactics which would have been employed by the Provinces. 
They themselves have boasted that every day for which they 
can delay the coming into effect of 2 rate increase means 
a victory for the Provinces, regardless of the merits of 
the case. 

Before I leave this subject I should deal with 
2 question asked by your lordship at page 21009 as to the 
meaning of the word "dispute in Sections 17 and 18 of the 
Act. In Section 3(b) "dispute" is defined as any failure 
of the companies to agree concerning any matter upon which 
they are authorized to agree. 

In the first place, it is clear that a dispute 
within the meaning of the Act can only take place at the 
level of the Joint Executive Committee, since it is only 
at the executive or policy level that the companies as 
corporate entities are involved. 

When a proposal reaches the Joint Executive 
Committee, there are only, speaking broadly, two things 
that the Committee can do; it can either agree or it 
can disagree. If there is disagreement between the two 
Sections of the Committee, that situation becomes a 
dispute within the meaning of the Act and the tribunal 
may be invoked. 

On the other hand, there are several ways in 
which the Joint Executive Committee may agree. It may 
agree: 


Ls To accept the proposal and put it into effect; 
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2% To reject the proposal because of difficulties 
or objections of one or other of the parties; 

So To return the proposal to the lower committees 
for further study of ways and means to overcome 
the difficulties encountered. 

Whichever of these three alternatives is adopted 
by the Committee, I do not think that there is any failure 
to agree within the meaning of the definition clause of 
the Act. I suggest that there is considerable sig- 
nificance to be attached to the fact that the definition 


clause is worded: 


"Any failure .. . to agree concerning any 
matter upon which . . . they are authorized to 


agree." 

The clause does not speak of failure to agree 
to adopt a measure, plan or arrangement, and so long as 
the companies are in agreement upon the adoption, 
rejection, restudy or any other action as to a proposal, 
they cannot be said to be in dispute. As I said at 
the time that the evidence was being put in, the two 
companies have never come to the point, in dealing with 
these co-operative measures, at which one party said, 
"We insist" and the other party said, "We refuse. tt 
is only at that point that the arbitral tribunal might 
be invoked. 

That brings me to the end of what I have to 
say about the C»enadian National-C -nadian Pacific Act. 

I have not endeavoured to cover 2ll of the points raised 
at the time that the evidence was submitted to your 
Commission, such, for example, as the absurd situations 
that would occur if the proposed new tribunal should 
attempt to enforce a co-operative measure and the Board 


Should hold against it, or if under the other proposed 
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System the Board should reduce railway rates on 
account of a possible cO-Operative measure that might 
later be denied by the Board itself on the strength of 
local opposition. Many of those points were perhaps 
adequately dealt with in the course of the evidence, and 
the- evidence was heard only a comparatively short time ago. 
What I have said now may be summed up in the 
Submission that the Canadian National-Canadian Pacific Act 
has fulfilled and will continue to serve a most useful 
purpose, and that purpose should not be destroyed by 
the injection into the Act of any provisions that would 
upset the balance between co-operation and competition by 


the imposition of force in any form. 
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I now deal with the Canadian Pacific's proposed 

amendments as to grade crossing protection. 
RE GRADE CROSSING PROTECTION - CANADIAN 
PACIFIC PROPOSED AMENDMENTS 

The Sections of The Railway Act dealing with 
highway crossings extend from Sections 255 to 267 inclusive, 
and the Canadian Pacific is proposing the amendment of 
Sections 259, 260 and 262 which relate particularly to 
the apportionment of cost of protection of crossings, 
and the establishment and administration of the fund set 
up by Parliament for the purpose of assisting in grade 
crossing protection and known as the Railway Grade Crossing 
Fund. 

THE CHAIRMAN: What are you asking for in your 
amendments? 

MR. SPENCE: Asking for an increase of the 
percentage that may be contributed from the Grade Crossing 
Fund to any project of grade crossing  ~.elimination and 
for the removal of the maximum amount of $100,000 -- 
there is a limitation of $100,000 on the amount that the 
Board may contribute out of the Grade Crossing Fund to 
any particular project. 

THE CHAIRMAN: Is that in Section 262? 

MR. SPENCE: 262, yes, my lord. 

In the mimeographed copies of our proposed amend- 
ments to this section filed with the Commission, two mis- 
takes occurred in Subsection 5 of Section 262. 

The first was at the beginning of the Subsection 
where the word "thereof" was mistaken for the word 
"thereafter". The opening words should read, "The grants 
or the unexpended portions or moneys thereof". 

The second error was that at the very end of 


the same Subsection, the words "subject to the terms and 
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conditions in this section contained" Should have been 
included. 

In reading over the proposal made by the 
Canadian National for amendment of this Subsection, my 
attention was also drawn to the fact that in the Canadian 
Pacific draft we had not included a reference to Chapter 
e7 of the Statutes of 1948, and upon further study of the 
matter I find that there are two other Statutes to which 
reference should also have been made. 

All of the necessary corrections have been made 
in the proposed amendment as it is copied into pages 12 
and 13 of the consolidation of amendments to the Railway 
Act which I have handed to the Commission. 

THE CHAIRMAN: Pardon me a moment, I take it 
we have your Canadian Pacific amendments - oh, in your 
own consolidation? 

MR. SPENCE: In the consolidation they are 
correctly Stated. They were not correctly stated before, 

THE CHAIRMAN: On what page in the consolidation? 

MR. SPENCE: Pages 12 and 13 of the consolida- 
tion of the Railway Act. 

The necessity for adding these references into 
the amendment vacate juncture merely goes to confirm 
wnat I have attempted to emphasize previously, that attempts 
to make revisions in a statute require the most extreme 
caution if unexpected and possible disastrous results 
are to be avoided. 

Speaking generally of the changes we are 
Suggesting in these three sections, the principle upon 
which they are based is that there has been in recent 
years a reversal of the situation that existed when 
Parliament first passed these sections in the year 1909. 


The debates in the House of Commons in Hansard of 
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1909 show that the rapidly increasing traffic upon the 
railways and the increasing speed of trains were causing 
a need for additional grade crossing protection. It is 


quite evident from Hansard that Parliament considered 


the added danger to be attributable almost entirely to 
the railways and there seems to be little doubt that this 
was true, as those were still the days of the mud road 
and the horse and buggy. 

Since then, however, we have seen a most complete 
revolution in the mode of highway travel, while at the same 
time there has been very little change of a basic nature 
on the railways. While the railways are, of course, 
carrying very much more traffic than they did in 1909, the 
traffic is being accommodated P waits of larger cars and 
longer trains powered by heavier locomotives, so that 
the number of trains operated has not increased to any 
appreciable extent. For this reason it can be said that 
the railways have not caused an increase in the 
hazards at crossings to anything like the same extent as 
those hazards have now been increased by highway traffic. 

We now see the country covered with a network 
Of paved and improved highways carrying automobile 
traffic at wspeeds that were not dreamed of in the 
year 1909. I need only remind the Commission that an 
automobile travelling at sixty miles per hour may be 
fully half a mile froma crossing when a freight loco- 
motive sounds its whistle at the whistle post, and may 
yet arrive in time to be struck by the locomotive. 

This revolution in » ‘highway traffic cannot be 
attributed in any way to the railways, and in fact it has 


made very serious inroads into railway business, both 
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passenger and freight. It has at the same time created a 
need for a great number of grade separations by ‘means 

number 
of subways and overhead bridges, and a much greater/still 
of installations of automatic warning devices, 

THE CHAIRMAN: Have you thought whether there 
Should be any change in the Statutory obligation about 
ringing of bells and Sounding whistles and so on » in view 
of what you say there, that an automobile travelling at 
Sixty miles an hour may be fully half a mile from a crossing 
when the whistle is blown? | 

MR. SPENCE: Yes, my lord, exactly. 

THE CHAIRMAN: You think there might be some 
useful change made in the Act about blowing the whistle, 
to make it more continuous than it is now, right up to 
the highway crossing itself? 

MR. SPENCE: The difficulty we encounter there, 
my lord, is that if we blow the whistle too much, we have 
complaints from the whole Surrounding neighborhood. 

THE CHAIRMAN: Yes, I know that. 

MR. SPENCE: That there is too muck™ noise 
from the railways. 

THE CHAIRMAN: Have the railways looked into that? 

MR. SpENCE: Oh, yes, they have a study under’ way 
a great deal of the time as to methods of improving the 
whistle devices, the warning devices; and as a matter of 
fact in connection with diesel locomotives there has been 
quite an extensive investigation of what the best practical 
devices are, and experiments have been made with different 
kinds of horns to ascertain what is the most penetrating 
Sound and how it can best be directed to The nGint «= 

THE CHAIRMAN: In the whistle itself, you mean? 

MR. SPENCE: Yes, my lord. 

THE CHAIRMAN: What I had in mind particularly 
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shee Mr. Spence 
was the time at which the whistle must be blown, the dis- 
tance from the highway, and so on, the ringing of the bell; 
whether any changes might usefully be introduced there. 

MR. SPENCE: Well, my lord, I think that the Board 
has that very well in mind » and its own experts are making 
investigations of that kind and keeping the matter well 
under study. If their experts conclude that some changes 
Should be made, I am sure they would be quite quick to 
Suggest them. 

These measures have cost a great deal of money 
(that is, automatic warning devices and subways and over- 
head bridges), and as highway traffic continues to grow 
more measures of the same kind will be necessary. In 
fact, the Board of Transport Commissioners has applications 
constantly under consideration for construction of sub- 
ways and installation of automatic protection at grade 
crossings. A short time ago the Province of New Brunswick 
filed eleven applications in one day for installation of 
flashing light signals on Canadian Pacific lines alone 
within that Province, and I presume that at the same time 
it was making at least as great a number of applications 
in respect of Canadian National crossings. Now, the 
position that we take is this -- that while in the early 
days it may have been perfectly proper and reasonable 
to assess against the railways a considerable portion of 
the cost of the protection that was needed, there is no 
Justification for compelling the railways to pay any sub- 
Stantial part of the very much greater protection now 
needed and that will be needed in the future, The 
added necessity of protection having been caused by 
municipalities, counties and provinces which have con- 
structed this network of high speed highways, and having 


been caused by the public of Canada who use these highways 
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with their cars and trucks, it is our submission that they 
are the parties who should bear the cost. We propose , 
therefore, that the Act should be amended to this end, 

Sectica 259, which we propose to amend, provides 
that the Board may order what portion, if any, of the cost 
of grade crossing protection "is to be borne respectively 
by the company, municipal or other corporation, or person", 
It also provides that the Board's order "shall be binding 
on and enforceable cee eer odd company, municipal 
or other corporation, or person named in such order," 

I draw to the attention of the Commission the 
fact that the Crown is not named in that Section, and as we 
have explained -in our Brief at p. 140 of Part II, the Board 
has taken the position that due to this omission it cannot 
order a Provincial Department of Highways to contribute 
toward to cost of crossing improvement even in respect of a 
Provincial highway. 

THE CHAIRMAN: Could they be given such power 
in any event ? 

MR. SPENCE: Yes, my lord, there are severll 
cases in which it has been held that when the Crown is 
named in a Dominion Statute, it will cover the Crown in 
the right of the Province. I cite for example the case of 
Attorney General of Quebec v. Nipissing Central, 1926, 
Appeal Cases, p. 715. That case holds that Section 189 
of the Railway Act which empowers any railway with the 
consent of the Governor General to take Crown lands for 
the use of the railway, applies to Provincial Crown lands 
as well as Dominion Crown lands, and the enactment is 
intra vires of the Dominion. 

Then there are several cases in which it has been 
held that the Railway Act governa municipalities even 


though the municipalities were constituted under Provincial 
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legislation. Then there is a series of cases holding that 
the Crown, as named in Section 188 of the Dominion Bank- 
ruptcy Act, applies to the Crown in the right of the Province 
as well as in the right of the Dominion. So that I think 
it is quite proper to Say that if the Crown is named in 
Section 259, the Section will apply to the Crown in the 
right of the Province as well as in the right of the Dominion. 
It is quite true that in some circumstances the Provincial 
Department has volunteered ta contribute part of the cost, 
but in our view this is not an altogether Satisfactory 
Situation. The Board should have the right, when dealing 
with the Provincial highway as well as any other highway, to 
order the body controlling the highway to pay its fair 
Share of the cost of protection. The Board should have 
freedom to decide on grounds of public safety alone whether 
protection or grade separation is or is not to be anes 
taken. In practice, however, it has been hampered in 
many cases by the fact that Provinces have refused to 
contribute. 
We, therefore, propose that Section 259 be 
amended to read as follows:- 
"259. Notwithstanding anything in this 
Act, or in any other Act, the Board may order 
what portion, if any, of cost is to be borne 
respectively by the Crown, the company, muni- 
cipal, or any other corporation, or ~ rson in 
respect of any order made by the Board, under 
any of the last three preceding sections, and 
Such order shall be binding on and enforceable 
against the Crown, any railway company, muni- 
cipal or other corporation, or person named in 
such order," 
COMMISSIONER INNIS: Is there such a thing as a 


good Province or a bad Province? Which Provinces have 
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proved most co-operative? Or wouldn't you care to say? 

MR. SPENCE: I wouldn't care to say in public. 
AS a matter of fact, Provinces at times are very co-operative, 
and at other times are not co-operative, and I don't know 
that one can draw comparisons between them. 

A comparison of this proposed Section with the 
present Section 259 will show that the only changes are the 
addition of the words "the Crow" in two places, and the 
deletion of a reference to Section 260, which we are 
proposing should be repealed. 

Section 260 is one of the Sections to which I 
referred a moment ago, which ~ while perhaps applicable to 
conditions of 1909 has no lost its applicability by reason 
of changed conditions. The Section reads as follows :- 

"In any case where 4 «railway in con- 

structed after the nineteenth of May, one 
thousand nine hundred and nine, the company 
Shall, at its own cost and expense, (unless 
and except as otherwise provided by agreement, 
approved of by the Board, ~ between the 
company and a municipal or other corporation 
or person), provide, subject to the order 

of the Board, all protection, safety and 
convenience for the public in respect of any 


crossing of a highway by the railway". 


(Page 23470 follows) 
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The effect of this Section is to provide that if 
for example, automatic protection appears desirable st 5 
crossing, the first thing enquired into is whether the 
railway was constructed sat thet point before the nineteenth 
of May, 1909, or after that date. If it wes constructed 
before that date the Bosrd may apportion the cost between 
the parties under Section 259, but if it was constructed 
after that date the railway must bear the whole cost unless 
the railway can go to the mnicipality or other highway 
authority, and persusde thst authority to enter into an 
agreement to contribute pert of the cost. It can readily 
be imagined that the railway has very greet difficulty in 
convincing the municipality that it should Sign such an 
egreement when the municipality sees that by Section 260 
it can avoid all responsibility for paying its share merely 
by refusing to enter into the agreement. 

I submit thet there is no longer any logical or 
justifiable reason for treating crossings that came into 
existence prior to 1909 in one way and after 1909 in another 
way. The present situation is unduly and improperly onerous 
upon the railways, All crossings should be treated slike 
regardless of when they were constructed, and the Board 
Should have full discretion to allocate the costs upon the 
basis that it finds foir and reasonable. I, therefore, 
Submit that Section 260 should be repealed. 

We do not propose any amendment of Section 261 
which relates to foot bridges, but we do suggest certsin 
amendments of Section 262. This is the Section dealing 
with the Railway Grade Crossing Fund. It is a very long 
Section, end I do not propose to read it in full. Our 


emendments relate only to Subsections ib  Beondegs 
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The proposal for amending Subsection 1 is for no 
other purpose than to delete the part of the Subsection thet 
will cease to be required if Section 260 is repealed, I 
refer to the latter part of the Subsection which deals with 
the complicated situstion that arises when contribution is 
made from the Grade Crossing Fund toward the cost of a 
crossing constructed after 1909. It will be observed that 
the Subsection as it stands does not permit the railways to 
receive even a contribution from the Grade’ Crossing Fund 
toward protection of the crossing constructed after 1909 
unless they ere able to make en agreement with the highway 
authority for a contribution from that authority. did 9's Bi a 2 
Submit is a very serious injustice to the railways and a 
further reason why Section 260 should be repealed. 

Our proposal for the amendment of Subsection 2 
eliminates the limitation of $100,000. imposed at present 
upon 32 contribution from the Grade Crossing Fund to a pro ject 
ordered by the Board. Our proposal also increases the 
percentage of the cost that may be contributed through the 
fund from 40% to 70%, 

At the present time, Subsection 2 permits the 
Board to contribute no more than 40% of the cost of any one 
project, but when the project is an expensive one such as 
the construction of 3 Subway which may run into five, six or 
Seven hundred thousand dollars or more, the 40% ceases to be 
effective because of the provision that the Bosrd cannot 


contribute more than $100,000. out of the fund to any project. 


The result of this is that the more burdensome the cost of 
the project, the greater is the share that must be carried 
by the railways and other interested parties, and the less, 


proportionately, thst is borne by the Grade Crossing Fund. 
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In this connection, I call attention again to 
pp. 137 to 140 of Part II of our brief. I do not intend 
to read these pages as they have already been read to the 
Commission by Mr. Crump, but I only intend to remind the 
Commission that it is there pointed out that in recent years 
the costs of authorized projects of grade separation have 
reached as high as seven hundred thousand dollars, and an 
average might be estimated at three hundred thousand dollars. 
Similarly, the cost of installation of automatic protection 
at grade crossings averages in the vicinity of six thousand 
dollars. 

Our brief also submits thet the limitation of one 
hundred thousand dollars has become obsolete by reasons of 
increased costs of construction, and that the imposition 
of any fixed maximum smount is illogical and should be 
deleted from Section 262. If it is proper for s percentage 
of the cost of a grade separation to be assumed by the 
Grade Crossing Fund, it is manifestly unfair to prevent that 
percentage from being granted because of the operation of 2a 
fixed limit in the statute. The result in such a case is to 
throw an undue burden upon the railways. 


It is our submission that there is every reason and 


Justification in the light of conditions now, for the increase 


of the percentage contribution from the Grade Crossing Fund 
from 40% to 70%, and for the deletion of the maximum limit. 
While it might be said that this would cause a considerable 
extra drain upon the Grade Crossing Fund, I draw to the 
attention of the Commission the fact that there has been 
passed by the House of Commons within the past few days a 
bill introduced by the Minister of Transport to double the 
annual grant to the Grade Crossing Fund, increasing it from 
five hundred thousand dollars to one million dollars per 
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This bill also proposes to increase from $100,000, 
to $150,000. the meximum contribution permitted from the 
Fund. I ‘am very far from criticising this move, and I only 
Suggest that this Commission recommend the sdditionsl 
logical step of removing the restriction completely. 

COMMISSIONER INNIS: That is, it will increase 
the contribution from $100,000 to $150,000? 

MR. SPENCE: Yes. The bill has not passed the 
Senate yet; it has not become law yet, But it has pessed 
the House of Commons, 

The only other Subsection of Section 262 that we 
propose to amend is Subsection 5. If Section 260 is repealed 
as we have suggested, and if new terms are to be put into 
effect in respect of grants from the Grade Crossing Fund, 
Subsection 5 must be altered to conform, and to allow 
moneys that were put into the Fund on the old basis to be 
expended on the new one, 

Now, to sum up our proposals as to these Sections, 

I have only this to say. The Canadian Pacific is in full 
accord with any move to promote the safety of the public. 
However, with its limited resources the Canadian Pacific, 
like every other railway, cannot even begin to finance any 
wholesale plan of grade separation or even a wholesale plan 
of automatic grade orossing protection, Furthermore, it 
does not feel that it should be called upon to finance those 
projects, since they have been made necessary by 2 development 
that cannot be attributed in any way to the railway. The 
trend being toward highway treffic, it is submitted that 
highway traffic should pay the costs that it has brought 
about, 

I think that perhaps I had better end there; and I would 
ask the reporter to take into the record the ergument on the 


amendments proposed by the Railway Transportation Brother- 
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hoods, These sre Self-explanotorys; end with time pressing 
a3. 2%. 18, 2° ial relinquish my place to Mr, Sinclair, I 


thank the Commission very much for its forbearsnce, 


RAILWAY ACT AMENDMENT PROPOSED BY 
RAILWAY TRANSPORTATION BROTHERHOODS 
$A PAVTRERTOODS 


In the brief presented by Mr. Arthur J. Kelly 
on behalf of the Dominion Joint Legislative Committee of 
the Railway Transportation Brotherhoods, there sre proposals 
for the amendment of three Sections of the Railway Act, 
Sections 179, 250 and 267. 
Section 179 of the Act at present reads as follows: 
"The Company shall not, at any time, make any 
change, alteration or deviation in the railwey, 
or any portion thereof, until the provisions 
of the last preceding section are fully com- 
plied with, nor remove, close or abandon eny 
Station, or divisional point, nor create a 
new divisional point which would involve the 
removal of employees, without leave of the 
Boerd; and where any such change is made the 
Company shell compensate its employees as the 
Board deems proper for any financial loss 
caused to them by change of residence neces- 
Siteted thereby," 
It will be observed that the effect of this 
Section is to prevent the railway from removing, closing 
or sbandoning any station or divisional point involving the 


removal of employees without leave of the Board and without 


Proper compensation to the employees, 
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The Brotherhoods now propose to sdd the follow- 

ing subsection: i 
"Whenever the Company partially sabendons or 
pertielly closes any station or divisional 
point involving the removal of employees 
resident at such station or divisional point, 
the Board shall have power to conduct 8 hearing 
upon request of the representative or represen- 
tatives of such employees end to order the 
Company to compensate the employees as the Bosrd 
deems proper for any financial loss caused to 
them by change of residence necessitated thereby." 

This proposed amendment is set out at p. 6943 of 
Vol. 36 of the Transcript. 

In the course of the cross-examinetion of Mr, 
Kelly by Mr. Sinclair, Mr. Kelly stated at ps: 7104 of Vol. 
37 of the Transcript that in 1935 exactly the same amend- 
ment was submitted to Parliament and wes refused. I may 
edd that a similar proposal was introduced in the House as 
far back as 1932, and Hansard of that year shows thet it 
was referred to the Railway Committee, and efter considers- 
tion there it was rejected. In these circumstances, it 
Seems fruitless to present the same question again to this 
Royal Commission and to ask that it be presented once more 
to Parliament. Parliament has already passed upon the ques- 
tion and that should be the end of it. 

However, with the Commission's permf.ssion I might 
take two or three minutes to discuss some of the points 
raised by this proposed amendment. First, I should like to 
refer to the opening words, "Whenever the Company partially 
abandons or partially closes any station or divisional 
point". The meaning of the words "nartislly abandons or 


partially closes" is obscure. A station or divisionsl point 
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is either sbandoned or itis not abandoned, but I submit 

that it cannot be "partially" abandoned. If those words 
were placed in the Act the result would be that every reduc- 
tion, no matter how small in the staff employed at a divi- 
Sional point, would be open to the interpretation that it 
was a "partial abandonment" or "partial closing" of that 
divisional point. There would be no logical place to draw 
the line and the railway might be faecd with claims every 
time it sltered a train schedule or moved 3 man. That 
would, of course, be ean unreasonable result, and to do jus- 
tice to Mr. Kelly, he protested in his evidence that he hed 
no such intention. Nevertheless, the intention of the pro- 
ponents would have no effect once the words were in the Act 
and subject only to the strict legal interpretation of their 
meaning. 

Mr. Kelly was able to bring forward in his evidence 
only one single example of what he claimed to be a hardship 
that hed resulted from the present wording of Section 179 ana 
that case arose thirty years ago out of the amalgamation of 
the Canadien Northern and the Grend Trunk Pacific. In dis- 
cussing it Mr. Kelly stated that employees who were property 
owners had suffered due to a decrease in value of their 
property when the railwsey operations st the divisionel point 
had been diminished, Evidently then, his proposal would 
be to require the Board to investigate the fluctuations in 
values of real estate that might or might not be caused by 
variations in the amount of railway work performed at a 
Givisonel point. There is no doubt that thet would be an 
entirely new sphere of activity for the Board, and I suggest 
thet it is not one which the Boerd should ressonably be re- 
quired to undertake in the course of its administration of 
the Railway Act. Possibly the Board would in the course of 


its present duties under Section 179, underteke to assess 
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compensation for property loss due to complete closing of e 
railway centre, but that is 9 very different matter from 
attempting to place a valuation upon changing property values 
due to a mere readjustment of railway activity at the point 
in question. 

If a principle of this kind were to be adopted, it 
should work both ways, so that if the railway added a train 
and increased the work at the divisional point, the employees 
Should pay the railway the increased value of their proper- 
ties. This is, of course, an absurd result and one for 
which the railway would never ask, but it nevertheless follows 
logically from the proposal that Mr. Kelly makes. 

The fact is that railway employees are very well 
protected now by Section 179 as it stands, They sre also 
protected by having their expenses of moving and settling in 
another location paid by the railway when their moves are 
occasioned by necessities of railway operation. I submit 
that in this respect they are already safeguarded more fully 
then labor in any other class of industry. 

When e man enters the railway service, he does it 
in the knowledge that he is likely to be moved from place to 
place. That is one of the understood conditions upon which 
he accepts employment. That is also one of the reasons why 
he is paid more than he would be in other industries, end 
one of the reasons that at many divisional points the railway | 
itsclf owns houses and supplies them to its employees at 
very moderate rentals. 

I submit that the employees of the running tredes 


ere already very fortunate in the provisions that are made 


for their welfare not only in the Act but by the railweys 
themselves, and that there is no need for the Commission to | 

da . 
reopen again with Parliament this proposel which ha etal 


been considered end rejected. | 
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The second proposal for amendment of the Act sug- 
gested by the Brotherhoods relates to Section 250 which 
provides for overhead clearance on the roeilwey. Subsection 
1 of the present Section 250 requires an open and clear 
headway of at least 7' between the top of the highest freight 
car used on the railway, and the lowest portion of any bridge 
or other overhead structure, 

Subsection 2 permits the Bosrd to require any 
existing structure to be altered so 3s to comply with these 
requircments, 

Subsection 3 requires the space between the rail 
leval and the lowest portion of san overhead structure to be 
not less than’ 2216", 

Subsection 4 gives the Board power to require 
alteration of any overhead structure even if it is not owned 
by the railway, and Subsection 5 permits the Board to exempt 
any structure from the operation of the Section. 

Now, it will be noticed thst this Section has two 
Seperate and distinct requirements as to overhead clesrances. 
The first one is that the clearance must be at least 7' above 
the top of the highest freight car, and the second one is that 
the clearance must be at least 22'6" from rail level. 

Another point to notice is thet Section 250 Speaks only of 
Overhead clearances and says nothing sbout side clearance. 

The proposals of the Brotherhoods are set out at 
p. 9645 of Volume 36 of the Transcript. They are, in effect, 
that side clearances should also be dealt with in the 
Section; that there be some rationalization between the 
9' requirement end the 22'6" requirement , presumably by 


Striking out the 22'6" requirement altogether, . that there 
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be some new provisions as to intermediate distances between 
tracks, and that men be not required to ride upon the tops 
of or sides of cars where restricted clearances exist. 

Dealing first with the overhead clearance question, 
I must say that Mr, Kelly's evidence does not seem to 
give any Satisfactory explanation of what his objection is to 
the present situation. While he desires that in 911 cases the 
9' clearance over the tops of freight cars be maintained, 
he seems to be under the impression that the 2216" require- 
ment from the base of the rail may be applied notwithstoending 
the fact that it might in some cases reduce the headroom 
Over the tops of cars to less than 9'. I suggest thet this 
is not the proper interpretation of the Section but that both 
Subsections contain absolute minimum requirements, subject, 
of course, to relief being granted in specific cases by the 
Board... it this is so, Mr. Kelly need have no fear of con- 
flict of one Subsection with the other; the railways must 
observe both requirements under the Act as it stands, and if 
we used the cars that were go high that the headroom of 9! would 
not exist, then structures under which they were operated 
would have to be raised above 2216" required by the other 
Subsection. In these circumstances, I suggest thet as far 
eS overhead clearances are concerned, Mr, Kelly's fears are 
Sroundless and there is no need for & change in the Act. 

As to Side clearances, there is no specific pro- 
vision in the Railwey Act, and the matter isleft under 
the general powers of the Board, such as Section 287, to 
make rules and regulations in respect of safety. The Board 
has covered the matter very well by its General Order No. 
236, and I submit that there can be no. cause of complaint 
on this score. So many factors enter into a decision as 
to whet is 9 proper cleorance at 3 perticuler location, 
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rule in the Act as to side Clearances, and I Suggest that 
it is for the very reason thet Parlisment hes left the 
question within .the Board's discretion, The Board has 
engineers and inspectors, usually drawn from the ronks of 
those who have had years of railway operating expericnce, 
who examine every case in which there is any restriction in 
Side clearances, The plan of every structure proposed to 
be erected on or neoer the railway involving 3 restricted 
clearance must first be Submitted to snd approved by the 
Board, ond I may say that the Board has been extremely 
exacting in the epplicetion of its rules end regulations 
in this respect. 

The Board also requires warning signs to be 
erected close to any points at which danger may be antici- 
pated from restricted clearances, end it insists in every 
case that the railway give an undertaking, which the Board 
embodies in its Order, that the railway shall in operating 
past restricted clesrances keep its men off the sides sand 
tops of cars. The railway, in turn, issues instructions to 
its men which are embodied in its timetables and strictly 
enforced, that they must not ride on the tops or sides of 
cars at such points, I think it is soefe to say thet no 
accident ever occurs at a point of restricted clearance which 
is not caused directly by the disregard of the employee for 
the rules and precautions of the Board and the Company. 

It is difficult to see how eny improvement wheat- 
ever could be made in this situation by a change in the Act, 
Mr. Kelly does not Suggest in his brief exactly what samend- 
ment he had in mind, but I suggest that eny amendment that 
would have the effect of imposing a rigid rule insteed of 
leaving to the Board 3 discretionary power to deal with 
individual cases of danger might increase the hazard rather 


than reduc e a 
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SPACING OF TRACK CENTRES 
AA OV ENTRES 


Another amendment of Section 250 that Mr, Kelly 
Suggests, without however, giving eny indication of how 
the amendment should be framed, relates to the rearrangement 
of tracks in order to give adequate Space between them, 
This again is a matter with which the Bosrd now has full 
power to deal and which it does deal with very effectively, 
and in the opinion of the railways, very strictly. There 
are, of course, a few cases in Canada in which it is impos- 
Sible to increase the distance between tracks because there 
is no room to spread the tracks farther apart, and the 
requirements of traffic Simply make it impossible to take 
up one of the tracks. Even in cases of that kind the 
Board makes very close enquiry to be certain that extra land 
cannot be ecquired or structures moved or demolished to 
make way for a broader right of way, end it is only where no 
reasonable possibility of creating a better lay-out can be 
found that the Board will permit restricted distances to be 
made between tracks. Surely some flexibility must be per- 
mitted for the purpose of allowing for cases of this kind, 
and I cannot suggest what improvement could be made in the 
Situation by amending the Section. Apparently, Mr. Kelly 
ha's not been able to determine, either, just how the improve- 
Ment should come about, as he has not submitted any wording 
for the amendment. It is my submission that in this 
respect the present sxposition is as satisfactory as it can 


be made and no change should be made in the Act. 


BECGEION 267 


Section 267 of the Railway Act at present reads 


as follows: 
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"Sign boerds et every highway crossed et reil 

level by ony railway shall be erected and main- 

tained at cach crossing, and shell have the 

words ‘railway crossing! painted on cach side 

thereof in letters at least 6" in length, 

me In the Province of Quebec such words 

shall be in both the English and French languages." 

Mr. Kelly proposes et pp. 6945 and 6946 of Vol. 36 

of the Transcript that there should be two sign boerds 
instead of one at each erossing, and that they should bec 
reflectorized by means of some such device as reflector 
buttons, 

It is our submission that this provision would 
cause a great deal of extra expense for the railways without 
any appreciable added protection to the public.’ As -the 
Commission knows, sign boards now uscd are painted while 
with black lettering and they are placed so prominently 
and are of such distinctiye shape that they cannot be missed 
by anyone who is keeping a proper lookout. Mr. Kelly's 
point seems to be thet there should be one on either side 
of the track so that when s train is on the crossing the 
Sign will not be obscured from view. Our onswer to thet 
is, of course, thet if 39 motorist is able to see the sign, 
he will be able to see the train on the crossing, and the 
Sign will add nothing to his werning. Thus a second sign, 
even if reflectorized, would not justify the expense of 
its erection, 

I am not altogether satisfied, however, that Mr, 
Kelly's proposal, as stated in his brief, expresses fully 
the intention of the Brotherhoods in this matter, In one 
discussion thst the Brotherhoods and the railweys had with 
the Board of Transport Commissioners on the subject, it 


developed that whet the Brotherhoods had particularly in 
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mind at that ime was some regulation of the Board or 
amendment to the Act that would require road euthorities 
(presumably including the Crown) to instsll in suitable 
ages what are known as advance werning signs on either 
Side of the crossing some two or three hundred yards 
back from the crossing on the highway. 

There have been a number of cases before the 
Board in which it has appeared that such signs would be 
desirable, but the Board has held that it had no authority 
to order the municipality or the highway authority to 
install such signs. The Bosrd feels that in such cases 
its jurisidiction extends only to the boundaries of the 
right of way. If Mr. Kelly means an amendment of the Act 
to give the Board added power in respect of advance warning 
eiens, I 8m whole-heartedly in Support of his proposal, 
In fact, this is an amendment that we ourselves have in 
mind for submission to Parliament at some appropriate time 
in the near future. We have not submitted it to the 
Commission because there sare so many broad end complex 
issues before you for decision that we have not thought 
it proper to occupy your time with a number of these 


comparatively minor proposals for amendment of the Act. 


(Page 23490 follows). 
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ARGUMENT BY MR, SINCLAIR 


May it please the Commission: I propose to 
address myself to three subjects: 

First: Just and reasonable rates and the fixing of 
such rates in general revenue cases by the rate base-- 
rate of return technique. 

Second: Traffic matters generally and in particular 
arising out of Clause 2(b) of Order in Council P,C,6033, 
except the subject of "Horizontal Increases" and also 
that of "Industrial Location and the Rate Structure", 
both cf which have been covered by Mr. Evans, 

Third: A national transportation policy for Canada, 
including the views of Canadian Pacific as to other media 
of transport competing with the Railways. 

The way I have prepared my notes, my lord and 
members of the Commission, is that at the commencement of 
each subject I have taken the references from the tretiss 
cript to the direct, cross-examination and re-examination 
of the various witnesses, Therefore at the commencement 
of each subject there are together the various parts of 
the transcript where the material is dealt with. I do 
not intend to read these various references im my argument, 
I have put them there in case someone later wishes to 
have them available to check, 

Just and Reasonable Rates 
Rate Base 
Rate of Return 

The written submission and evidence of Canadian 
Pacific will be found at: Exhibit 139A, pp. 64-69 (Part 
I of written submission); Mr, Liddy ! Vol, 85, pp. 
16606-12; pp. 16628-62; Vol. 86, pp. 16750-64; Vol. 87, 
pp. 16884-89; Vol. 88, pp. 17030-46; Vol. 89, pp. 
17153-57; pp. 1720-14; pp. 17234-38; Vol. 90, pp, 


: . ‘ 
ALALMERS. », iti VEC TR EMEIO HA 


patee band “ondceoseld Sh yak> 


radval due cenit yt Whsegm. esothhs - 


tn aoteltodt tee vosmveldenmes sot bre ev stank . 


unavet: [etened: mh o¢tertoue 


” 
bata 


: Dee: FLL A Pee “RTO Peat S 


5 °%6. too eafelte 


due: oft 3Gsoxe 


‘ 
se 


ae + Tay a a : ey red it Dao bs Alte eta “Yee ra i 
etG sas Pam os Loe, it ee 8, i LOPaeegpet« TO ‘Peart? .i 


j 
A P : 5 - ee Mell ks Ub ieee he eke of ae a a Se & of 
LO) Dabs: treat ive bic eG Le ee aga S$? 1 anek Vet 3k - :bhaict: - 


" , - RoE 
Ky . ry . ‘a * 3 3 - ” 
SU STAM; SOEs ; BS OL re a ‘See J 7 aL SOD Atle os 
! 
1 
7 
' 
‘ 
‘ r= ef _“~ ‘ ~ 4 wir oe oe Rh ; 
« ea waedl t i is Cw eke a Jha J'KMGGALS ae. - 
7 X 
| 
1 ; , ne ’ 
6 wus m iu : Fi 
. a coh i i Fis F coy 22 doe roy . c : 78 . 
r\ a 
i. ’ . . . ’ Pa i - 
a ght eve < af wha) Coo at y aw eo ee 8 encck coe beeen) OR - wy el ie eo! 
EA . PSSteosenmcs BAe: wo CF -. Mole e rin. AXIO. 6teceawn: 
1) 
i 
' ; : 
= { ~~ “oye ee. olan 
7 re n 3 tei his ie came ; i ES es Ae US pe 3 r +3 YS a ive af, dene. iSea 


< Pes: a ee oreuee Sia @ YP i ey bide swe ine it Se oe tee eS eae | Pe 2. Dhow & 
\ 
17! meres. Be tose etstett tse eek TE eee tar pouoldey ott * 
sb LEA ee Feta tit ery ie Meet a pA PI CHT A: . ,438&o Lai (Sih S p ie) 
Fee | ‘s “| oe AT re fey ce . i 
IAT ey SSH Melis gos:. Ot Ole Oot CUR .A9% y! 
-¢ 
4 . z a hoy 734 4 id J 
Bt we ei ae Gi wo S| ce. bee at Oo my? th rs Ee Erbe aN eS 
’ 
7 7? Seb obo - 
. : “9 re 2 a fey. ey gp lew “ . t r “ : 
+ 2socote ret aba tev weadd: beet OF Dewalt Joo ; 
¢ ee eal a: . bere . oy eur 
eee oor ns a anor seed mt otens madd tuq ovat 
ill wht eer af Bax a same piel 
: ¥ weeda ty. $5) ). of rol i fever fof. eV Si 
. 
‘ ee Fe iy te eee ‘ > ope. “; 
ch coe ea? ima oe a 4) Pte. : UF gy * iS 


ae le 


eonehive dite mokeelaidue gaeasiesw oct i 


: Ea Haver 20. ‘Lit¥ 2 ri Eetoat- 


2 ABS LEER hbk 4 Me of dohee-bidye gestive Ad T 
y 
ceo) 


AGOAY 0 !. Cd ..% fo ee Lay i “gan BOBOL * +. bs 2 of.90004 ; 
S' Lov... -BRA0ROTE ! «OG AB... LOT rQ8-n88as Ah ) 
2K LAV Y pBESRRRRs he 4 se-osré: Ae 7H ~KOET Ls 


23491 - Mr. Sinclair 


17281-97; 17312-64: Mr, Thompson - Vol. 91, pp. 
17474-863' Vol, 92, pp. 17591-94; pp. 17620-24; 

pp. 17640-4202; Mr, McDougall - Vol. 94, pp. 17825-62; 
Vol. 95, pp. 17945-60; Mr, Northey Jones - Vol, 111, 
pp. 20416-19; Vol. 112, p. 20446; pp. 20462-67; 
pp. 20492-93, pp. 20522-40; Vol. 113, pp. 20573-76; 
Mr, Norman - Vol, 113, pp. 20633-4; pp. 20699-700; 
Pp. 20702-10; Vol. 114, pp. 20718-23: pp. 20809-11, 

I do not intend to discuss at this time the 
words "just and reasonable" as applied to individual 
rates, This matter was most thoroughly gone into a 
number of times during the proceedings and the factors 
the Railways take into account in fixing rates and the 
jurisprudence of the Board fully developed. You will 
recall that there is no precise formula, Differing 
factors are given different weight, depending on the 
particular circumstances and conditions. I should like 
to say that the law in the matter is to be found in Mr, 
Evans' remarks in Volume 87 of the transcript, pp. 
16842-59, 

The point I wish to direct my attention to at 
this time is "just and reasonable" as applied to the 
general level of rates, I submit investment in railway 
property and the return on that investment is of the 
utmost importance in fixing the general level of rates. 

The Board by Section 325 of the Act is under a 
duty to fix, determine and enforce just and reasonable 
rates and to change and alter rates as changing conditions 
or cost of transportation may from time to time require. 
The Board must determine what is a just and reasonable 
general level of rates which Railway Companies may charge 
for the carriage of persons and goods. This long- 


recognized duty of the Board has been recently reaffirmed 
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by the decision of the Supreme Court of Canada in 
Canadian Pacific v. Alberta, et al, which was decided 
in December of last year, reported in 64 C.R.T.C,. 129, 

If, in the public interest, Canadian Pacific 
is to continue as a privately owned System, and I submit 
it should so continue, then the capital invested in 
Canadian Pacific must be protected and additional capital 
attracted to the enterprise, 

The principles governing the Board in determining 
what are just and reasonable rates are Clearly set forth 
in the Board's judgments, The basic principles are 
established and recognized. These principles, I Submit, 
can be summarized in this way: Both the public and the 
Railways must receive fair treatment in the charges which 
are to be assessed, For this to be possible, rates 
Should not be held so low as to be unremunerative to the 
Railway and so fail to provide a fair and just return 
which is essential to enable a Railway to generally 
maintain its credit and Standing in the financial world, 
Furthermore, a Railway must be able to attract investment 
and to render Railway securities marketable, In 
Support of this I would like to refer to extracts from 


three judgments of the Board, 


In my summary I have tried to lift the language 
from these extracts in Summarizing the duties of the 
Board, 

Manitoba & Saskatchewan v. Railway Association of Canada 
(1920) 26 C.R.C. 298, 

This case arose when Manitoba and Saskatchewan, 
following a reference by the Governor in Council back to 
the Board of the 40% increase, asked the Board to suspend 
or vary the increase, The application of the Provinces 


was refused, Mr. Commissioner Rutherford,delivering 
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judgment for the Board, said at Pp. 3Ol: 

"The fact that under the law the railways as 
public utilities are required to have their 
rates approved by the Board, does not justify 
the view that they should therefore be com- 
pelled to do business at a loss, 

"Further, if the rates fixed are not fair 
and reasonable to the railways as well as to 
the public, the public will suffer inasmuch as 
no railway compelled to operate on a non- 
paying basis, can furnish either efficient 
Service or adequate facilities for the handling 
efstratfic.! 

And further, he stated at p. 307: 

"It will, I think, be admitted that an 
honestly organized and efficiently managed 
railway should be in a position to earn 
annually over and above its operating expenses 
and cost of maintenance, such a sum as will 
enable it to pay its interest and other proper 


charges and generally to maintain its credit 


and standing in the financial world," 
In the Western Freight Rates Case (1914) 17 C.R.C. 223) 
Chief Commissioner Sir Henry Drayton said, at p. 178: 
"Extensions of service, betterment of 
facilities and the enlargement of terminals 
have from time to time to be made often in the 
old settled districts of the country, and 
apart from any question of fairness to the 
railways themselves, but as a matter of public 
policy, railway rates should be rates of such 
a character as to attract investment and to 


render railway securities marketable," 
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In the General Freight Rates Investigation (1927) 33 C.R.C. 


127, Chief Commissioner McKeown expressed it this way at 
D. 155% 
"There is no occasion to labour the question 
that the railways must receive sufficient 
revenue to efficiently operate, to provide for 
all legitimate needs, and to make fair return 
to those whose money is invested in such 
business undertaking, The duty of the Board 
in this regard is recognized and was openly 
expressed even by those who in individual 
instances have asked for decrease in tolls 
levied upon themselves or their business." 

I submit, my lord, that my Summary on page 3 of 
my notes is amply supported by these extracts. | 

Mr, Carson has covered the serious problem which 
the Railways face in attempting to have rate applications 
determined quickly and he has expressed the view of 
Canadian Pacific as to certain amendments to the Act which 
we submit are essentialto alleviate this Girricuicy. 

I submit that a statutory direction to the Board 
which would require use to be made of the rate base - rate 
of return technique as applied to Canadian Pacific, will 
also be of great benefit to the Board, to the public and 
to the Railways. I submit that you should recommend to 
Parliament that it give guidance to the Board in general 
revenue cases, by having as a section or subsection of the 
Railway Act that - 

"Rates shall not be deemed to be just and 

reasonable unless, taken as a whole, they 
are sufficient to provide a fair return upon 
the investment in the railway property of 


Canadian Pacific Railway Company and the 
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Board may fromtime to time determine the 
investment in railway property upon which 
the return is to be calculated and the rate 
of such return," 

THE CHAIRMAN; That is the very wording you are 
proposing? 

MR, SINCLAIR: That is right, What I now propose 
to do is to develop what it means, tc meet Suggestions that 
have been put forward by the provinces, to discuss the 
principles that govern regulatory tribunals in dealing with 
rate base-rate of return techniques in dealing with the 
general level of rates, I will also have something to 
Say why the requirements base is not a satisfactory one 
for fixing the general level cf rates, 

The position of Canadian Pacific as to the 
necessity for a fair return on the investment in railway 
property is succinctly stated in Paragraphs 42, 43 and 44 
of the Outline Submission and which are found at p. 64 of 
Part I. At this time I will only read paragraph « 43: 

"43, The present jurisprudence in public utility 
regulation holds that historical book records of 
investment are the best evidence for establishing 
a rate base. The necessary data in regard to the 
investment of Canadian Pacific is available in the 
records of the Company. No need, therefore, 
exists for a prolonged and expensive investigation 
into the value of the property used in 
transportation service." 

Under the Railway Act today there is no specific 
direction which would require the Board to consider the 
return on the Canadian Pacific investment in rail property 
in determining a just and reasonable level of rates, I 


submit the requirements method is too uncertain and 
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contentious to be e fair or equitable method of determining 
the general level of rates, 

THE CHAIRMAN: Pardon me; you refer on page 4 to 
the general freight rates investigation of 1927. 

MR. SINCLAIR: Quite so, 

THE CHAIRMAN; And what Commissioner McKeown said. 
Did he act on that? Were rates at that time handled on 
thet basis? 

MR. SINCLAIR: Of course that was not an increase 
case, That was an investigation as to differences in 
rates, When you say did they act on that, in the 21% 
case, my lord, if you take the rail property investment 
of Canadian Pacific of $1,001 million ana relate to that 
the $52 million which the Board found you get a return of 
around 5.2, If you take that and relate it to the 
review that was provided in the judgment of the majority in 
the 8% case you will find that they reduced the $52 million 
to $47 million which returns about 4 3/4% on the rail 
property investment of say $1 billion odd, My contention, 
of course, my lord, is that that is not a fair or equitable 
return under the circumstances that exist today. 6," BE 
have more tc say about what the Board did in the 21% case 
and what the Board did in the 20% case later in my argu- 
ment, I just think that possibly I was a little cryptic 
here when I referred to the requirements method as being 
too uncertain and contentious, I think I should say that 
the reason why in my view it is uncertain and contentious 
is that the actual level of fixed Charges is given undue 
weight, The reduction of fixed charges at the expense 
of the shareholder, for example, through the use of 
Surplus or other funds, enures wholly to the freight 
payers, For example, in 1949 -- 

THE CHAIRMAN; You are not reading from your 
brief? 
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MR. SINCLAIR: No, I am just expanding this 
because I felt it was rather necessary, When I was 
reading it over it looked to me to be a little cryptic. 
For example, inl949, as shown in Exhibit 268, the report 
for 1949, at, page 13, Canadian Pacific had certain funds 
in the steamship replacement fund. It took $10.7 
million to redeem a 4% collateral trust bond issue, In 
that way they reduced their fixed charges,and on the 
requirements base, taking the fixed charges outstanding, 
and having that made as the criteria of setting up what 
is fair and reasonable, there is an example of where 
$10.7 million, if that had been left in the steamship 
replacement fund or used for non-railway purposes, 
would not have reduced the requirements, The money 
in that case went to reduce the burden that the company 
would rightfully have passed on to the freight payers if 
they had not used this fund, which the freight payers 
did not build up, and which was other than railway moneys, 
It is contentious also because it leads to unnecessary 
disputes as to what is Other Income, and the apportionment 
of dividends, There are many other reason3 but I think 
those are examples, I think it is worthy of considerable 
note that Mr, MacPherson during the proceedings (Vol, 89, 
Pp. 17213) very frankly stated ", . . sooner or later the 
question of rate base, in fairness to everybody, will have 
to be determined”, I wish to emphasize that. 

In Canada, reilway requirements have been the 
primary method used in revenue cases, with Canadian Pacific 
being taken as the yardstick. That is not to say that 
rate base and rate of return has not been put forward for 
consideration, In the 21% Case the Canadian Pacific 
did not ask the Board to establish a rate base or determine 


& rate of return but put forward the view that the reasonable- 
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ness of the requirements as claimed should be tested by 
looking at the return which woulda be provided on the rail 
property investment, 

In its judgment (page 24 of the print) the Board, 

after noting the position taken by the Railways, said: 

"I think, however, that we might appropriately 
have some regard to the rate of return on the amount 
invested by the railways in railway property used 
in transportation Services, as a test by which the 
reasonableness of the rates may be judged, One 
difficulty, however, is in ascertaining the value 
of the railway properties so used in transportation 
service," 

That is the first time the word "value" has 

come up, and I would like to make it clear, my lord 

and members of the Commission, that when you use "value" 
in relation to the rate base and rate of return technique 
you are not using it in its ordinary sense, The 
regulatory body makes value in a rate base-rate of 
return technique case, It does not find value. For 
instance, in reorganization proceedings to recapitalize 

a Peilway under the bankruptcy, law of the United States, 
Section 77, thi the duty is to find the value of railway 
properties, When you are using the rate base-rate of 
return technique you make value, and it has no connection 
with exchange or market value in that sense, 

THE CHAIRMAN: After the adjournment you will tell us 


the difference between making value and finding it. 


---The Commission adjourned at 1.00 p.m. to resume at 
2.45 p.m, 
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Ottawa, Ontario. 
May, 22, 1590, Monday. 


AFTERNOON SESSION 


MR. SINCLAIR: Before the adjournment, my lord 
and Commissioners, we were discussing the question of value 
and what it means in regard to its use in the rate base- 
rate of return technique, and I was making a distinction 
between the use of the word "value" in reorganization 
proceedings where you were finding value, 

THE CHAIRMAN: Yes; one was finding value, and 
what was the other? 

MR. SINCLAIR. Making of value. For instance, 
take the case of Sxpropriation, eminent domain cases. In 
those cases the earning power of the property is a factor. 

THE CHAIRMAN: In what cases did you say? 

MR. SINCLAIR: Cases of eminent domain. During 
Mr. Shepard's argument Dr. Angus put to him the reason 
why you could not give effect to earning power in srriving 
at a rate base, because you were then in a cycle, you 
were following a circle and of course that is true, because 
what would happen would be that you .. would be finding value 
based on earnings, and the body that was fixing what your 
earnings were would be the same body that was finding 
your value, so you would be in - what might be called 
@ circulsr dogtrot. 

It has been made very clear in a number of 
texts, and I shall not take time to refer them aii, But 
Préctically every book that deals with this subject deals 
With the distinction, For instance, Dr. Locklin, at page 
73, says this: 

"Thus the Supreme Court finally came to recognize that 


in a valuation proceeding for rate-making purposes 
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commission or court is not finding value it is 
deciding what the value ought to be. In so far as 
rates can be adjusted to yield a fair return on 

+ Such value, the commission or court is making value, 
not finding it. Much confusion of thought can be 
avoided if this point is kept in mind." 

THE CHAIRMAN: Does he go on and tell us how 
they make value without finding it? 

MR. SINCLAIR: Oh, yes, and I propose to discuss 
that, my lord. 

THE CHAIRMAN: All right. 

MR. SINCLAIR: To a similar effect, Dr. Bigham's 
book, "Transportation Principles and Problems", at page 
246, in one sentence points it up, my lord; he says: 

"When rates are fixed earnings sre limited and value 
is made, not found," 

Nae, of course, inthe 21% Case there were certain 
difficulties. For Snstance, we did not have a split 
balance sheet; the ~ssets side of our balance sheet have 
not been divided, @nd our accruals for depreciation had 
not been brought tm the level they ere now at. These are 
matters that no dowbt the then Chief Commissiorer had in mind 
when he made the Statement he did that I read into the record 
before lunch, 

TH CHATRMAN: What you are asking for in your 
amendment is a return on your investment. 

MR. SINCLAIR: Quite so. 

THE CHAIRMAN: Now, can you assimilate that to 
makings value er finding value? 

MR. SINCLAIR: Yes, my lord. 


THE CHAIRMAN: Which? 
MR. SINCLAIR: It is, of course, meking value, 


beesuse what we ere sesking is that it should. be the invest- 
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ment in railway property upon which the return is to be 
calculated. I think that is of the utmost importance, in 
view of some of the remarks thet were made particularly 

by Mr. Smith during his ergument, but I am going to try 

to meet them later on, my lord, if I may. I do, however, 
wont to stress that it is the investment in railway property 
upon which the return is to be calculated. 

In the 20% Case, on the other hand, Canadien 
Pacific did ask the Board to establish a rate base for 
Canadian Pacific end to determine a rate of return. Mr. 

J. C. Gilmer, the General Auditor of the Company, prepared 
statements which showed the Company's investment in rail 
property, both gross and net. The material filed as an 
exhibit in that case is Exhibit 196 in these proceedings. 
It was prepared in collaboration with Price, Waterhouse & 
Company, the auditors of our Company, and also in con- 
Sultation with Mr. James C. Thompson, who was 9 witness in 
these proceedings, and Mr. Paul Grady, an outstanding 
United States' accountant. Both Mr. Thompson and Mr. Grady 
Save evidence that Exhibit 196 was prepared in accordance 
with sound accounting principles (20% Case, Vol. 812, 

pp. 2695 end 2730). 

Now, Mr. MacPherson during his argument made 
reference to the fact that Mr. Grady would not vouch for 
the figures in Exhibit 196, or what we also refer to as 
Exhibit 49-49, Naturally he would not; he did not prepare 
it. All he would say - and I have given the page reference 
in the 20% Case, and I think it should have been sufficient - 
was that it was prepared in accordance with sound accounting 
principles. And I do not think there is much in the point 
that Mr. MecPherson made in regard to that 


before the Board and repeated to you again in his argument. 
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As to the rate of return which the Company should 
earn we called Mr. Northey Jones, - this is in the 20% Case, 
but he egain was a witness in these proceedings - a partner 
of Morgan, Stanley, and Dr. H. B. Dorsu, both of whom from 
training and experience were eminently qualified to give 
evidence as to what would be a fair rate of return for 
Canadian Pacific, 

I should point out that Mr. Gilmer ( 20% Case, 
p.1106-7) stated in evidence that the Company's property 
investment sccount was Substantially understated by reason 
of the effect of the practice of renewal eccounting. Both 
Mr. Grady (p. 2696) and Dr. Doray (20% Case, p. 2868) 
Stated that the book investment which Canadian Pacific put 
forth as its rate base was the "minimum" ang "lowest 
conceivable" rate base to be employed. 

I think that is o statement that I would like to 
emphasize, and why they said that I think is of interest. 
They said it was the "minimum" ond the "lowest conceivable", 
and one reason for them saying thot was the Company had down 
until 1942 practiced - renewal accounting for road property 
and shop and power plant machinery. Also, the books of 
Canadien Pacific now reflect what may be considered full 
or more than full past and accrued depreciation. I think 
that is of importance, because the Canadian Pacific in that 
regard is unique emong railwsy companies in North America, 
The third point thet I wish to make is that the Company has 
Operated from its inception as one entity. Now, there were 
other reasons, but those, as I read their evidence, were 
the three basic reasons. 

THE CHAIRMAN: Do you meen they ere not in your 
written argument? 

MR. SINCLAIR: No; there is quite 5 bit of-- 

THE CHAIRMAN: What are the three again? 
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MR. SINCLAIR: One igs the practice of renewal 
accounting for road property and ‘power and shop machinery 
down until 1942, The second one is that the books reflect 
full or more than full past accrued depreciation; I think 
Mr. Liddy's evidence, if I recall it, was Something like 
47%. And the third one is that we had operated from our 
inception as one entity. Those all have, of course, a very 
material effect, my lord, on what the property investment 
account shows. 

THE CHAIRMAN: That is how you make your value, 
Let? 

MR. SINCLAIR: Yes. We take our value to be the 
book investment in rail property es shown in the books of 
the Company. 

Now, for the three reasons I have just given, 
among others, that is an extremely low base; it is the 
minimum, in thc words of these experts, or the lowest con- 
ceivable, in the words of Dr. Dorau - I think he used that 
expression - and I think Mr. Grady used the word "minimum." 

I bring this to the attention of your Commission 
only because I am at a complete loss to understend, in view 
of the evidence, the finding of the Board in its judgment 
of September 20, 1949 (p. 15 of the print) thot -- "much more 
evidence than that adduced will be necessary to justify this 
Board in deciding ..... a rate base had been established for 
the purpose of dealing with this application". 

It must be remembered, of course, my lord, that 
Section 21 was in thee Act. 

THE CHAIRMAN: You ssy thet is on page 15? 

MR, SINCIsAIR: Yes, my lord. I quote it at page 7 
of my notes, 


THE CHAIR‘MAN: Is it beneath that neading of 


"Conclusion"? 
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MR. SINCLAIR: No, it is right above that, 

THE CHAIRMAN: You said September 20? 

MR. SINCLAIR: I Said the 8% Judgment, yes. It 
is right sbove that, my lord. It is the last sentence, 

i will read 4t all; 
"Notwithstanding, therefore, the very able and learned 
erguments advanced by counsel for the Canadian Pacific 
Railway and notwithstanding the evidence of the learned 
experts, I accept the arguments advanced for the 
Province of Saskatchewan and the Maritime Transportation 
Commission thet much more evidence than that adduced 
Will be necessary to justify this Board in deciding 
that from this exhibit and the evidence in its support 
a rate base had been established for the purposes of 
dealing with this application." 

THE CHAIRMAN: That is the exhibit where you show 
your investment 9s one billion -- 

MR. SINCLAIR: One billion and one million, yes, 
my lord. As I say, we introduced this evidence -- 

THE CHAIRMAN: Then did they discard the whole 
thing and proceed on 3 different basis? 

MR. SINCLAIR: They went on 2 requirements base, 
my Lord.) “UInvepitey nt hice orem that Section 21 was in 
the Act end Section 69(1) was in the Act, and if the Board 
was not satisfied with the evidence that was adduced, they 
had the right to put their own experts on the ,case and to 
make such investigations as they felt were warranted. 

THE CHAIRMAN: Now, if the amendment hich you 
propose is adopted, the Board in the future would proceed 


that way? 


teat ovods dirty tts ‘a Pr  - 
PR a. bag Red 24, dees, Ce ha Bs ty | a 
r05 qucmodqek bine vor : 


- 


PY "oe 25 orig 


“a air ah Ns ya *) i. Py, i 
si .B0% <Inswgbul vi ont “pie I HIAIONE - 
a ae Ea by bet. aoe Spats eth 

.pomosnes saek ostd “eh ot joaot - ee 


ak 


? + . aS rtf . ear i oa). 7 - a . 7 
Tie +h el te tM 4 ’ ; : 

“Ete te : 
- a : iv + . , 


’ 24 
. a af z 
. tonvael brie ofda. tiev Ong ototbasad .gntibnaseds tyoan" ; 
7 Se. sah “ OM eke ees ey 
. sktiaad maibenso arid ae {Suro vd besaevbe “Wbrvomurg’28 
Je Seg elee A Ree = Piobied: ae 
: heirrool oft Io sos bive ont ‘anibastedd rwton bie qewiion 
> Oe. srs ae ; A cals 2p. me ‘tlas eae %5 
? wit wot boorcrevis etom7g "ts ons ‘Fqso08 gdasqxe 
. me a * J ae ‘ mi? arn a ae pee eee +) 
B HoltcéroqumerT only Drew ong fine asworlogesiand to aantvort 
: PR aS ee Se rf a it = Ww ao Nie es : 4s Ree wre Atego if 
ssouhbe dant cents eomedive OM dose ‘dust? noke 6 Lamo) 
btook bysod eid? yaivau{, © + preabavon ed: ‘Etiw 
- og Ks ee RA ee ER eI Sig ge ee bg 
rqus ati af -eomebive sis One SidL eee at kets mon ted 
Ba gorse | AC gga Oe mare ated 2 "ny 3) hls ee j 
to aoagdi i¢ sot Derfeltt jades pers io ‘bed eed ese7 6 | 
Pn ceria hie | ‘ a 
Pe: [cS itwatiqas anda rid aw gnifeab 
RS ee ere pine 
wie oy overw. tididxe aids aba si + KAMAL Tao aie 
dy 7 nh as ai AS eee Boba ee 
-- aons ad otto en suomdaevin ‘Ho 
oy .ackiita omo: pire notitid St re : ALALONTE AM 
Wart CU Opn oo fa alge rhs eT : i 
- gonebive eatrid doo bor ret ow axes {eA .buolb ye 
afoiw art? beadelb..yens BLO dont : WAM AL AnD SRT 
H P grag Oprenaa) Sige ead pete i othe = he ee i 
‘ BN. oy Me a ead che ncn NPY sy ea ee ae Se 4 ee oe 
saheed tnete Tite 6 ne pasoorg ware sont 
a oy oh t bs any - : By P ag ce 
sod ans i no tnow YsadT :ATAZOMLE it 
pial bees (eee hee aS sc Sa i Ae ee 
nt saw [5S noliose Jang go8%? i rte i er) tge nit ‘biol a AL 


brsod sid IL bas OA edi rt-o9m ir)e@a do tose bee ton 3. 


baqubhea esw deriv soneb. sits nttw bottanven dear 5oM 


ones dt oo satis ‘nwo xtedd ay ot trigte etl ‘pel 


= | 


bitnetiw oten JieT Yons ac auold spideowal fove stem 
. ake on’ > ee *. ci 
voy A9Le inomboasmse end a a’ vot " WAMSEAHD ANT 
5 eo: aay Soa Weeds fe ue mk iz 
bsen0rc Bblicow ouetet one ih | bere sod ‘Std. Bod 960 ef ssoqom 
re OR Pele AR: Sree ie ; Sy ARE i “4 eae 


~23505- - Mr. Sinclair 


~ 


MR. SINCLAIR: They would be required to do so, 
my lord, and that is one of the reasons, as I will submit 
later, why I think this is necessary - that end other 
reasons which I will come to, 

What I wish to submit now is that there should be 
statutory guidance so that in future the Board will not be 
in eny doubt as to the necessity of considering a rate base 
end a rate of retun as épplied to Canadian Pacific. 

Canadian Pacific is firmly of the view that the 
most expeditious and Satisfactory method of determining a 
just end reasonable level of freight rates is on the basis 
of a fair return on a reasonable rate base. The rate base - 
rate of return technique is the accepted technique in the 
regulatory commissions in the United States and is the 
method followed by the Board of Transport Commissioners in 
exercising its control over a number of other public 
utilities within its jurisdiction. 

For example, the B.C, Telephones, Ottawa Electric 
Railway, Bell Telepmone, 

THE CHAIRMAN: Is there investment on the basis -- 

MR. SINCL IR: Not the Bell Telephone, I am sorry; 
the B.c, Telephone pn the Ottawa Electric. 

THE CHAIR.MAIN: Whet is the basis there? 

MR. SINCLAIR: Well, in the Ottawa Electric case 
it is gross investment. The B.C. Telephone case, the lost 
cose 1s still under judgment; there wos very extensive 
evidence submitted regarding rate base. 

THE CHAIRMAN: You mean investment? 

MR. SINCLAIR: Yes. They called , for instance, 


Dr, Foster, who is an associate of Dr. Dorau's who gave 
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extensive avidence on behalf of the Company. I believe 
that one of the witnesses in these proceedings was ad- 
vising on the accounting on that. Tf think Mr. Lionel Kent 
was advising the B.c. Telephone Company in regard to that, 
snd I think the whole case ig based on a rate base-rate of 
return technique and on investmeht figures. 

There are a number of methods of determining 
the rate base upon which to calculate the rate of return but 
I would submit thet it is practically universally recognized 
thet in developing a rate base the choice lies between the 
ectual cost method ond the replacement cost method. 

For instance, I have truled out there--- 

THE CHAIRMAN: Then under your amendment the Board 
would have those two. methods they could select from? 

MR. SINCLAIR: Well, they could find our investment-- 

THE CHAIRMAN: You Say the Board may deter. 
mine the investment in railway property. 

MR. SINCLAIR: Quite so. 

THE CHAIRMAN: They would be free, then, to adopt 
any method they liked? 

MR. SINCLAIR: Quite right, 

THE CHAIRMAN: These are the two principal ones. 

MR. SINCLAIR: Yes. I have rulea@ out market volue 
or exchange value, for the reasons thet I wes talking about 
Carlier, that is, that the rates fix so much the level 
for market value and the level for exchange va.lue. 

THE CHAIRMAN: Are you leaving any remedy to 
yourselves in case you do not agree with the Boared on 


their findings, on their determinati.on of your investment? 
MR. SINCLAIR: Quite so, my lord. I thirpk 

T may as well deal with that now, ‘Tihere has been 2 lot 
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the fifth and fourteenth amendments - and there seems to be 
a thought that that puts the Americen public utility in s 
rather different position from that of a utility in Canade, 
Now, I submit that thot is not right. I submit thst under 
the law here you cannot take property without compensation 
unless -- 

THE CHAIRMAN: What law do you mean? 

MR. SINCLAIR: Canadian law; under the Railway 
Act, for instance. - unless the Statute clearly states 
that and states it unequivocally. For instance, there is 
the Florence Mining Company case, the famous case of 
Florence Mining Company, that went to the Judiciel Committee, 
and which has the famous statement of Mr. Justice Riddell 
in it, that "thou shalt not steal" does not apply to the 
King. That was a case where the statute clearly and unequivoc- 
ally stated that they could teke title to the Florence Mining 
Company's lands, 

There ere a number of cases. For instance, Halsbury, 
Vol. 31-- 

THE CHAIRMAN: Whot is that? 

MR. SINCLAIR: In support of the proposition I am 
putting forward: Halsbury, Volume 31, page 504, I would 
Just like to read that: 


(Page 23510 follows). 
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"An intention to take away the property 
of a subject without giving him a legal right 
to compensation for the loss of it, is not to 
be imputed to the Legislature unless the ine 
tention is expressed in unequivocal terms." 

THE CHAIRMAN: Well, that is the whole thing. 
There is no constitutional guarantee binding the Legisla- 
Ture. 

MR. SINCLAIR: Quite, but I say that in the 
Railway Act it is directed that just and reasonable 
rates are to be fixed, and that is the negation of taking 
property without compensation. When you ask me what 
remedy I have left to me, I have the remedy, of course, 
that if I could prove that the rates fixed were an 
unjust taking of Canadian Pacific property without com- 
pensation, then I could have that rectified. But I 
don't think that will be a difficulty. 

THE CHAIRMAN: Do you think you could safely 
leave this to the Board to dispose of? 

MR. SINCLAIR: I definitely do, but I think 
they have to have a direction. I think the time has come 
when we have to have statutory direction in regard to 
this matter. 

THE CHAIRMAN: Oh, yes, if your amendment is 
adopted, you will have the statutory direction. 

MR. SINCLAIR: Quite so. 

THE CHAIRMAN: But it is in that case, I am 
just asking you whether you consider you are sufficiently 
protected when you say that the Board from time to time 
may determine the investment in railway property. 

MR. SINCLAIR: Quite so. I am quite prepared, 


my lord, to make out a case before them and to feel 
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confident that we could establish a proper rate base. 

COMMISSIONER INNIS: You think Parliament would be 
willing to give the right to the Board, particularly as its 
decisions:.. would affect Canadian National deficits? 

MR. SINCLAIR: I think they have got it now; I 
think the Board has it now, and after all, Dr. Innis, the 
fair return on a reasonable rate base of Canadian Pacific 
can be the minimumm. So they would have to have the maxi- 
mum and if the Canadian Pacific required some - - 

THE CHAIRMAN: The Board have the power now, but 
they said they did not have sufficient evidence to use. 

MR. SINCLAIR: That is what they said. 

THE CHAIRMAN: That is to say, much more evidence 
than that which it has will be necessary - 

MR. SINCLAIR: Quite so, and I say I cannot 
understand a finding like that. 

THE CHAIRMAN: Well, I just refer to it to show 
that they do not consider they have not the power, 

COMMISSIONER ANGUS: Mr. Sinclair, vour use of 
the words "maximum and minimum", the question occurs to 
me (you may be going to deal with it later and I don't 
want to interrupt), but would a system of rates fixed on 
a rate base and rate of return in the case of one railway, 
one enterprise, leave room for incentive; would it be a 
sort of fixed income? I am contrasting three things: 
Government pneventh. eiowely regulated privately owned 
utility, and a private enterprise utility. It seems 
to me that the characteristic of the private enterprise 
utility lies in this matter of incentive; profits are 
bigger if they do their job well, than if they do not do it 
quite so well. 

MR. SINCLAIR: Quite so. I believe I have something 
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on that, Dr. Angus, and when I come to it, if I have 
not cleared it up, I. would be pleased if you would 
draw my attention again. 

COMMISSIONER INNIS: Don't you think you are 
dismissing market values rather cavalierly. 

MR. SINCLAIR: I think not, Dr. Innis. I 
think, having looked at these American texts, there are 
a2 great number of them where they have spent a lot of 
time on this problem, and without exception they brush 
it aside. I will refer to the case of the B.C. Electric 
when it was before the Dr. Carrothers Board in British 
Columbia where they brushed it aside. 

COMMISSIONER INNIS: To put it another way, 
suppose the Government were to offer to buy out the 
C.P.R. (that horrible prospect which is held before it 
from time to time) would you be willing to accept the 
one billion one? 

MR. SINCLAIR: Well, of course, no, Dr. Innis. 


That points up the very distinction I made. I say that 


the Canadian Pacific to date is worth very many hundreds 


of millions of dollars more than the one billion one. 
COMMISSIONER INNIS: As long as you set a rate 
base to that effect, you are leaving yourself open - - 
MR. SINCLAIR: No, the only reason, or the 
main reason why I depart from the reproduction cost 
base is because of the tremendous expense and contention 
that is involved in it. There is no doubt about it that 
from an economic standpoint (and I think Dr. McDougall 
pointed that out, and I quote it later) that the fairest 
method is the reproduction cost. That is because it 
gives effect, as I say here, to changing dollar values. 


I certainly, of course, would not be prepared, if I 
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owned it, to sell the Canadian Pacific for one billion ones 
nor would I be prepared to sell it for the replacement 

cost of it, because I think it has tremendous value as 

a going cohcern, and I would want to add something on for 
the -~-- 

COMMISSIONER INNIS: No doubt you will come to 
this later on? 

THE CHAIRMAN; You refer to this B. C, Electric 
Case, You are going to come to that? 

MR, SINCLAIR: I am going to come to that, my 
lord, 

THE CHAIRMAN; All right, 

MR, SINCLAIR: The present value of the dollar 
is, of course, given effect to in the replacement cost 
method and this is one of the strongest arguments in 
its favour because it is recognized that weight must be 
given to changing dollar values, However, weight can 
be given to such changing values of the dollar under the 
actual cost method of evaluating rate base by reflecting 
this feature in the rate of return and later I will deal 
with this further, 

Before discussing the two methods of valuation 
of rail property investment, I wish to make it clear 
that Canadian Pacific is not asking your Commission to find 
& specific rate base or a specific rate of return, 
Canadian Pacific submits that both of these matters 
are matters for the Board of Transport Commissioners, 
which will make the necessary findings on the material 
and evidence which would be developed before them and 
under their direction. 

First, I wish to spend 2 moment on matters that 
were discussed in connection with the rate base of 


$1,001,000, 000 which was put forward by Canadian Pacific 
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in the 20% Case and to which reference has been made in 
these proceedings, These two matters are the property 
secured through so-called donations and grants arising 

from the construction and operation of Canadian Pacific, 

and the matter of the understatement of rail property 
investment in the accounts of the Canadian Pacific, because 
until 1942 the system of renewal accounting was followed 

for shop and plant machinery and road property, Both of 
these matters were commented upon by the Chief Commission in 


the 8% interim judgment ,commencing at the bottom of page 14 


oga'to ca * 


ig ® to) an by | . 
spanner “odott? : 


soe 
- 


-o8: Agog, bongoge 


Tess Rent 


Sot mene: ay ony. goT? 
wens Tes 


shtem eng bne 


ae a 


iD. Ine OIE SVAL. | 
= - 


* 


ody. idiot ft tau: 


'P 


- 23514 «- Mr. Sinclair 


of the print, and were reasons why, in the Chief 
Commissioner's view, the Board could not accept "Exhibit 
(49) - 49 (Exhibit 196 in these proceedings) for a rate 
base determination". Those were both points that were 
discussed by my friend, Mr. MacPherson, both here and 
before the Board, and I think were also referred to by 
Mr. Smith. 

On the matter of property secured through donations 
and grants, I wish to make it clear that Canadian Pacific 
in proving a rate base would Strongly contend that it is 
the property used in providing transportation service 
which must be taken into account in establishing a rate 
base, irrespective of whether such property was transferred 
pursuant to a contract and without cash consideration or 
purchased with moneys realized from assets earned under any 
contract with the Dominion, a Province or municipality, or 
whether the property was purchased by the Company through 
money secured from the sale of securities or by using 
Surplus. Our position is made clear in Mr. Liddy's 
evidence at Vol. 87, p. 16889. 

Mr. MacPherson dealt with this matter during cross- 
examination of Mr, Liddy in Vol. 89, at pp. 17234-7. He 
referred your Commission to the British Columbia Electric 
case before the B.C. Board, which I intend to discuss later 
on another point, and he also referred to the direction in 
the Uniform Classification of Accounts for Telephone Com- 
panies in the United States. That is in connection with 
the Federal Communications Commission. The point Mr. 
MacPherson was attempting to make was that contributed 
plant or plant paid for by cash contributed by subscribers 
or customers should not be included in the rate base. Regu- 
latory commissioners, in dealing with non-railway utilities 


have excluded from the rate base such property acquired 
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by donations and grants, but I submit that such cases 
ordinarily involve advances made by customers or pro- 
perty paid for by customers. There is no analogy between 
such contributions and property earned by Canadian Pacific 
under its contracts. There is an analogy in railway 
utilities for such things as sidings Supplied by industrial 
firms but such property (that is the siding property in 
those cases) is not owned by the railway and does not form 
part of its investment account. 

I don't want to be misunderstood there. There 
are certain sidings which we do own, but there are other 
Sidings that we do not own, and it is those Sidings which 
we do not own that supply the analogy with property donated 
or contributed by, for instance, a telephone compan y 
or a public utility. I, for instance, have Signed a 
contract for the supply of electricity to my house, and 
I have to pay up $10. They keep $10 of my money so that 
I will pay their bills. The bills are generally small, 
two or three dollars, and they have no security really, 
so they take $10 of my money and they go ahead and 
provide property with it, and it is not reflected in 
their investment account . Naturally it should not be, 
because it is my money. When I go out, I get my $10 
back, and the next fellow pays $10. But it is very 
different to the position of the Canadian Pacific which 
€arned these moneys. 

My submission is that the principle which was 
followed in non-railway utilities cases is in no way appli- 
cable to the Canadian Pacific. The donations and grants 
received by the Canadian Pacific arose out of contract 
under which the Company obligated itself to perform certain 
undertakings which, on the conditions imposed on the Company 
being satisfied, the donations and grants became the 


exclusive property of the Company. This was made clear in 
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Mr. Walker's evidence, (Vol. 64, p. 13366) in dealing with 
the Company's original contract. 

While there is no railroad in the United States 
that may be said to be Strictly comparable with Canadian 
Pacific in the matter of Obligations assumed under its 
original contract, there is some ground for comparison. 

How donations and grants are treated in arriving at the rate 
base of American railroads therefore is what is of interest 
here. It has been well established for many years in 
calculating the rate base for railroad utiltities in 

the United States, to include property derived through 
donations and grants. 

I must say, that is an accounting heading, 
donations and grants, and it may be it does not reflect 
the true legal position. I say it does not reflect the 
true legal position, but it is a convenient way to refer 
to 1t, and it is referred to under that heading by 
accountants and so I have adopted it. 

This principle has been adopted by State Commissions 
and also by the Interstate Commerce Commission, and I would 
refer to Vol. 75 Interstate Commerce Commission Reports 
covering the period July 8, 1918, to July 8, 1923, which 
contains a series of valuations for rate base of quite a 
number of American roads. 

THE CHAIRMAN: Are those values made or found? 

MR. SINCLAIR: Those are values made again, and 
I will say why that is so in the United States. They 
Ealiew’ a very complicated procedure up until Ex Parte 166 
in 1946, when they departed from the principle that they 
had been following; and in the last two cases Ex Parte 
166 and 168 they have turned to original cost or 
historical cost or book cost, which are on a rather different 


basis than what we are suggesting. But I intend to 
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discuss that just in a moment. 

In these valuation reports in the United States 
in cach case you will find that the matter of donations 
and grants is dealt with and the property arising therefrom 
is reflected in the rate base found by the Commission. 

THE CHAIRMAN: What do you mean, "reflected in 
the rate base", is it there or is it not? 

MR. SINCLAIR: Well, you see, my Lwatis 2 ead 
depends on what kind of =: ‘property you are dealing with. 
In the United States for lands and rights they use 
present values exclusively. For other assets, up until 
1946, they used an average between reproduction cost- and 
actual cost . But since 1946 they have discarded that 
averaging principle and they are now going on the basis of 
the original cost basis or the investment base. 

THE CHAIRMAN: Well, they throw donations and 
grants in with the others? 

MR. SINCLAIR: Yes, except that they are still 
retaining the present value, they take present value 
of lands and rights. 

THE CHAIRMAN: Of what? 

MR. SINCLAIR: Of lands and rights. Rights 
mean the franchises, easements, licences which they 
Capitalize at present value. 

COMMISSIONER ANGUS: Mr. Sinclair, if they 
are averaging a number of railways for the purpose of 
fixing the . :same rates for all of them, the same freight 
rates for all of them, wouldn't they for that reason 
alone practically have to follow this method? 

MR. SINCLAIR: Well, I don't see why. For 
instance, one railway may have a lot of donations and 


grants and another may not have quite so many. 
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COMMISSIONER ANGUS: That is what I say. They 
have to follow between the two railways. 
MR. SINCLAIR: Well, the valuations are based 
on the property that is used in the transportation service. 
Take the case of, we will say, the Southern, or the 
Union Pacific may be better. They had a certain amount 
of donations and grants made to them. Now, that is in 
one group. When we come up to the Pocahontas group, 
the question of donations and grants is not an important 


factor, but still they give effect to - - 


COMMISSIONER ANGUS: Put it this way. If you 
had a single railway. . 

MR. SINCLAIR: Yes. 

COMMISSIONER ANGUS: It would not matter very 
much whether you interpret donations and grants as 
being in effect this -- you are going to invest your 
own money. 

MR. SINCLAIR: Yes. 

COMMISSIONER ANGUS: But you wouldn't say 
"We went 2 return of X percent, end in order to enable 
you to get X percent on your investment of our own 
money we give these donations and grants." That makes 
X percent rather high. All you can say is that we give 
you these donations and grants and then on the whole 
investment, including those, you will expect to earn X mine 
us. Y percent, something 9a little lower. It wouldn't 
motter very much which you took, but if you take a number 
of railways, some of which have had donations end grants 
and others have not - - 

MR. SINCLAIR: What you are putting to me, 
as I understand it, is that if you do not include 


donstions and grants in the rate base, you have to give 


el 


Miia .oN 


: VES. Le “OT 


5 
wre 


Vv 7 i a i, r ify Bf Feri et LS AAMOTAEIMMOD 
weft" e - y F3 


asow? ad ~*~’ 


Npets eo 


eat aes 


the cpt 
Ww ‘« ~ 


~ 23519 - Mr. Sinclair 


a higher rate of return on the base that is found then 
you would give if the donations and gronts were in the 
bese? 

COMMISSIONER ANGUS: Yes, with 2 single railway 
you can use that type of corrective, but if you ere dealing 
with several railways, some of which have had donations 
and grants and some not, you cannot use it. 

MR. SINCLAIR: That may be true. 

COMMISSIONER ANGUS: And for thet reason, the 
Americans dealing with a number of railways, would have 
to put donations and grants in. 

MR. SINCLAIR: I think that is logical, Dr. 
Angus, but I don't know if that is their thinking or not. 
I say their thinking is based on this, that they were 
going to give a return on the value of property in 
transportation service irrespective of how it srose. I 
think that is rightly the basis of the thinking, although 
I can : see the logic of the position that you put to me. 

THE CHAIRMAN: In any case, you sey that in 
the case of the Canadian Pacific there was no land donated: 
your land was earned? 

MR. SINCLAIR: No, the word is "grant" and I use 
the words "donations and grants", I use them in their 
legel significance as the widest sort of conveyance 
thet can possibly be given. I say that "donatinns and 
gronts" is an accounting connotation. That doesn't 
mean donations in the sense of giving but based on statute. 

THE CHAIRMAN: You say donations and grants 
given to the Canadian Pacific, earned out of contract, 
that you earned? 

MR. SINCLAIR: Quite so. They were not given 
to us; they were earned. 


THE CHAIRMAN: In the same position as if you had 
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bought them? 

MR. SINCLAIR: Quite so. 

THE CHAIRMAN: That is what you say? 

MR. SINCLAIR: Yes, my lord. 

For example, referring to the situation in the 
United States, in the Texas Midland = Railroad, which is 
the first rallroed dealt with in the report, et p. 62, 

‘wheat is of 75 I.C.C., the Report states thet aa Veg 
the total original cost of the cerrier lends, approximately 
40% was donated by citizens of various communities along 
the line", The report goes on to state that the problem of 
"present value" of these lands is a difficult one, but I 
submit that it is clear the the rate base has included property 
secured through aids, gifts, gronts and donations and that 
the inclusion of such property has been the procedure 
invariably followed . by the Interstate Commerce Commission. 
This position is also made clear in Dr. Locklin's book at 
p. 839 where he states:- 
"Land donated to railroads for rights of 

way has entered into present valuations and 

rates bases in the same manner as if it has 

been purchased. Funds originally donated to 

railroads for construction purposes have been 

converted into physical property which enters 

into the rate base," 

I submit thst it would be manifestly unfair and 
contrary to the terms of the agreements under which the 
property was earned if in determining the rate base of 
Canadian Pacific property arising from donetions and grants 
were to be excluded. It would be introducing 3 principle 
into rate making which has not been followed in the only 
comparable cases in the United States. I will take out 


the word "truly" there. 
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THE CHAIRMAN: You too use the words "donations 
and grants" though, 

MR. SINCLAIR: My lord, I can see that. 

j THE CHAIRMAN: Although you say they ere not in 
fenaeerats or grants, nor are they grants, but you say 
they can be earned, 

MR. SINCLAIR: The only reason I use that -- 
end I can see where it might lead me -- it is probably 
ean improper designation of what the situstion is, but 
accountants get hold of these phrases and they put them 
in their accounts, end I kind of picked them up. That 
is the only excuse I have for using them, 

THE CHAIRMAN: You see, Dr. Locklin, by his 
last quotation, just talks of lands donated to railroads 
for rights of way, just that one thing, 

MR. SINCLAIR: Yes, 

THE CHAIRMAN: In that first sentence, 

MR. SINCLAIR: Yes, but all the texts go on --~ 
and the cases make it very clear -- that there is no 
distinction between rights of way and between lands or 
cash or other assets. I think maybe these texts have 
also fallen to the same position as I have. It is a 
matter of convenience they have picked up the phrase "done- 
ecient even though in the United States some of 
these rights earned - - 

THE CHAIRMAN: I really would like to know 
whether you are admitting that in addition to what you 
have earned, you have received any donations or grants. 

MR. SINCLAIR: I don't know of any case, any 
Property,any cash, we gave consideration for, 

THE CHAIRMAN: Is there any law that there may 
be about donstions and grants that would not apply to the 


Canadian Pacificc, is that so? 
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MR. SINCLAIR: Well, if you sre going to give 
the phrase "donations and grants" ee literal meaning, 

I .say it has not got this literal meaning, It is an 
accounting connotation, and it does not mean donations 
in the sense of a gift or a grant in the sense of s 
present. It means whet you have received under con- 
tract or what you have received under Statute, 

COMMISSIONER INNIS: But politically it would 
mean grants and donations? 

MR. SINCLAIR: Well, I can see that, 

THE CHAIRMAN: As you say in your last sentence: 
"It is, however, a matter that must be dealt with by the 
Board", 

MR. SINCLAIR: If it is raised by the provinces, 
thet is a pious hope that my friends from the provinces 
will see the force of this argument and not waste time on 
that any more. 

This, however, is a matter that must be dealt 
with by the Board if it is raised by the Provinces. 

On the matter of understatement of property 
investment through following renewal accounting, I do not 
think anyone would challenge the statement that the 
difference in cost between the original asset which was 
Capitalized and the cost when it was replaced in kind, is 
not capitalized under renewal accounting procedures, and 
the result must be to have the asset in service represented 
in the books of the Company by a much lower amount than the 
asset actually cost. Mr. Liddy's evidence on this matter 
will be found in Vol. 85, pp. 16634-36. 

Conadian Pacific submits that its book investment 
is unquestionably 2 minimum rate base and many hundreds of 


millions below a replacement cost rate base. 
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I think it would be quite proper to say that 
there is likely a difference of some 800 million or more, 

THE CHAIRMAN: So that it would be about 2 billion 
instead of one? 

MR. SINCLAIR: Around, in rough figures, something 
below two billion. That is why I find it rather difficult 
to understand some of the arguments put forward by some 
of the Provinces in the 20% Case, “when, if I read them 
correctly, they took the position that there would have 
to be a physical evalustion, 

Undoubtedly the replacement method of erriving 
at a rate base has some merit (and this is the point Dr. 
Innis put to me). Many economists believe that it is the 
fairest method of dealing with the matter, For example, 
Professor McDougall, in Vol. 94, p. 17840, stated:- 

"In economic terms I think that the genu- 

ine investment in an enterprise is the total 
cost of reproducing the property in equally 
useful shape, less observed depreciation," 

Professor McDougall went on to acknowledge the 
practical difficulties in using the reproduction method, 
However, he stated:- 

"The historical cost method of esta- 

blishing a rate base does not, in my opinion, 
provide anything like an adequate rate base 
for the Canadien Pacific, unless the rate 

of return is proportionately adjusted to the 
realities of the case," 

The replacement cost method was very much in the 
forefromt in the United States from 1898 until 1942. The 
reason for this, I submit, was because of a series of 
decisions of the Supreme Court of the United States on rate 


cases ‘on regulated public utilities. 
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THE CHAIRMAN: Pardon me, you say "on rate 
cases", Is that right, a series of decisions? 

MR. SINCLAIR: "On rate cases", "concerning", 

THE CHAIRMAN: They are rate cases? 

MR. SINCLAIR: Yes, "in ratex cases on’ 5 it 
Should be -- "Supreme Court of the United States in 
rate cases on" or "concerning", I don't care, "regulated 
public utilities" . In 1898 the famous case of Smyth vs. 
Ames, 169 U.S, 466, was decided. The Supreme Court in that 
case made it clear that in arriving at the fair value of a 
regulated utility, regard must be had to original cost, 
including additions and betterments, and also replacement 
cost or cost of reproduction. In addition the Supreme 
Court in the United States put down a number of other 
factors that they said had to be given effect to, but 
after a great deal of discussion end trying to fit the 
facts into the theory, that wes put out in the Supreme 
Court decision; they found that some of these tests or 
factors were unrealistic; and down through the years in 
a11 this experience in the United States, of the various 
tests that were set forth in Smyth v. Ames, only two 
remain, reproduction cost or original cost. 

Arising from that case, for over forty years it 
was believed in the United States thet in fixing 3 rate 
base without taking into account replacement cost would be 
8 contravention of the constitutionel guarentees in the 
American constitution which prevent private property being 
taken without due compensation, It was not until 1942 
when the Supreme Court decided the case of Federal Power 
Commission v. Natural Gos Pipe Line Company, 315 U.S. 575, 
that the principle was enunciated that a regulatory commission 
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they chose in erriving st a rate base, end their findings 
would not be gone into unless it was clear that the rate 
base and return allowed on that rate base did in fact 
amount to a wrongful taking of property without com- 
pensation. That determination of reproduction cost was not 
an essential element in fixing a rate base wes put beyond 
doubt two years later in the case of Federal Commission v. 
Hope Natural Gas (1944) 320 U.S, 29s Gh Peale (Nase) toes 
The decision of the Federal Power Commission in the Hope 
case is reported im :(1942) 44 P.u.R. (N.S.), page 1. 
At pge 14 of this report I find the following:- 
"With the decline in favour of the doctrine 
of ‘fair value! as the only mod of public uti- 
lity rate regulation, its keystone, reproduction 
cost, crumbles. Bona fide investment figures 
now become all important in the regulation of 
rates," 
I think that is an important statement. 
Two of the most important cases arethe Hope 
Natural Gase case (1942) 44 P.U.R. (N.S.) 1; on appeal to 
the Supreme Court of the United States (1944) 320 U.S. 


591; 51 P.ULR. (N.S.) 193; and British Columbia Electric case 
(1943) Bon? aR <i lbs Sed 438.0.) Mr. Mackhenson in his argu- 
ment (Vol. 120, pp. 21644-5) referred to both of these 


cases. Mr. MacPherson attempted to leave the impression, 


(if I understand him correctly), I submit, that in 
each of these two cases the regulatory commission did 
not accept for a rate base book investment figures. I 
submit that this is clearly wrong. In the Hope case the 
Federal Power Commission at page 9 of 44 P.U.R. (N.S.) 
referring to reproduction cost studies and trendled original 
cost studies, which were in evidence, said: "the results 


have no probative velue end eccordingly must be comdemned" 
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and further "the estimate of reproduction cost and trended 
original cost lack reliability so. we turn to the evidence 
of actual cost of Hopets property". The Commission in the 
Hope case did deduct from the book investment figure some- 
thing over a million dollars, in arriving at the rate base, 
but the reasons for go doing are clearly set out in the 
report. The point is that the Commission did accept book 
investment figures with Slight adjustment and weived aside 
the determination of reproduction cost, 

In the British Columbia “Electric Case that Company 
88 is shown at page 451 of the report, (53 P.U.R. (N.S,)) = - 

THE CHAIRMAN: What ig 'PsUsRa’ ? 

MR. SINCLAIR: Public Utility Reports. It is 
an American Sroup of reports, but they also report Canadian 
cases of interest, ! 

In the British Columbia Electric cage that Company, 
as is shown at page 451 of the gat 1 PsU.R. (N.S. ) 
contended it was necessary thet reporudction cost should be 
e factor in estimating of value. The British Columbia 
Commission did not eccept this and stated at page 451, re- 
ferring to the Company's contention which was based on 
American decisions: "To be influenced by past practices 
which are now likely to be abandoned would be a great mistake:. 
The decision was some six months before the United States 
Supreme Court decision in the Hope case sand how right the 
British Columbia Commission's decision was is shown in the 
final decision in the Hope case. The crux of the British 
Columbia decision on this point will be found at page 449, 
where it is stated:- 

"After giving full consideration to 

other moaiined of value ‘such as reproduction 
cost and exchange value, we have come to the 
conclusion that historical cost, that is to 


Sey, cost of the present utility when prudently 
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invested, less depreciation, is the fairest 
measure of value which can be used in this 
appraisal." 

I think it is worthy of note that the Board of 
Transport Commissioners in Ottaws v. Ottawa Electric Railway 
Company (1946) 59 C.R.T.c. 136, also used book figures, 
although in that case the rate base was on gross investment 
rather than investment less depreciation, 

THE CHAIRMAN: Pardon me a moment, are you saying 
Shortly that what you have just quoted from the Hope case, 
is the methodwhich the Board should follow? 

MR. SINCLAIR: That is from the British Columbia 
case, yes, I am saying that, 

THE CHAIRMAN: If your omendment is adopted. 

MR. SINCLAIR: Yes. I will deal later with this 
contention of Mr. Smith and Mr. MacPherson about prudency 
of investment, and also with Mr, Smith's statement about 
there is no provision in our amendment for deducting 
depreciation. 

In determining rate base for American railways, 
reproduction cost was always given great wefght until 1946, 
when its difficulties were clearly recognized by the 
Interstate Commerce Commission and rate base evaluation was 
arrived at on original cost. In Ex Parte 166, 270 I.¢.¢c. 
403, at 436, the Commission stated:- 

"We have considered the data submitted 

by the Bureau as to the estimated costs of 
reproduction new and less depreciation. The 


amounts appear upon page 47 of our originel 


.% 


report. In our judgment the fact that cost 
of reproduction new upon the basis of recent 


price levels for materials and construction 
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far exceeds the investment of the petitioners 

as claimed by them, shows the strong effects 

of inflationary forces and warrants us in 
accepting as the basis for compensation of 

the aggregate value of the properties in carrier 
service, the best evidence we have as to ori- 
ginal cost and depreciation upon the basis of 
the accruals by the petitioners, together with 
present value of lands". 

Now, there are two points there, and you will 
note that the Interstate Commerce Commission referred to:- 
"the best evidence we have as to original cost and 
depreciation upon the basis of the accruals", Now, the 
latest case of the Interstate Commerce Commission is 
Ex Parte 168, 

THE CHAIRMAN: Pardon me, what was the year of 
this Ex Parte 166? 
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MR. SINCLAIR 1949 was Ex Parte 168, I shall 
look it up, my lord, Mr, Evans suggests it was later than 
that. 

The latest case of the Interstate Commerce 
Commission is Ex Parte NO. 165, &76, 1.0.0. 9, which 
was decided on August 2, 1949, 

It was in 1948 I am advised, my lord; it was 
Ex Parte 166, 1948, and Ex Parte 168 is 1949, 

At page 18 of the report the rate base is 
dealt with, In finding the figure for rate-making 
Purposes the Commission said: 

"This is based upon the original cost, 

except lands and rights, plus the present value 
of lands and rights, and on estimated normal 
amount of working capital including materials 
and Supplies, less the recorded accrued 
depreciation," 7 

The reason why I emphasize those matters is that 
the basis upon which the Interstate Commerce Commission 
found rate base differed in Ex Parte 162, Ex Parte 166 
and Ex Parte 168, and I shall try to deal with them a 
little further on, 

It is recognized that the Interstate Commerce 
Commission has a problem with the book investment 
figures of American railways since they are dis joined 
and unreliable, This fact is noted in many dents: for 
example, Bauer and Gold -- 

THE CHAIRMAN: That is not in your notes here, 

MR, SINCLAIR: No, my lord, That is a book 
that was referred to by Mr, Smith, and I looked it up. 
Tt is called "Public Utility Valuation," It is rather 
an old book for this Subject, but I use it because he 
used it, It was published in 1934, At page 119 I fina 
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this: 
"4 . . the commission found that it could not 
find the actual cost of the properties for lack 
of adequate records," 

Now, that is referring to the American lines, and 
I lay considerable stress on that because of the fact that 
Mr. MacPherson in dealing with it on his argument on rate 
base-rate of return kept on referring to the Puget Sound 
case as if that was applicable inCanada, But there is 
the difficulty they have in the United States; the roads 
have not got the records, 

The difficulty with American railway book 
investment figures has been referred to on a number of 
occasions and Mr, MacPherson in his argument (Vol, 120, 

Pp. 21647) quoted from the Interstate Commerce Commission's 
decision in Ex Parte LOS; 266" T O01" es) That is where 
they refer to the Puget Sound case, The point I wish to 
make is that undoubtedly book investment figures are a 
difficulty in the United States in arriving at a rate base 
but we have not that difficulty here in Canada in con- 
nection with the Canadian Pacific 

The Canadian Pacific is fortunate in having 
records which will enable the Board of Transport Com- 
missioners to use historical records in ascertaining 
actual cost, with the Single qualification I spoke of 
earlier arising from following the practice of re- 
placement accounting, That is on road property and power 
and plant machinery, This was made clear during Mr, 
Covert's examination of Mr, Liddy (Vol. 90, pp. 17328-9). 

I would like to say here that Mr. MacPherson 
during his argument (Vol, 120, pp. 21652-4) put forward 
the view that while he conceded the advantages of the 
rate base - rate of return technique, he said this 


was impractical in Canada because of two things: 
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Now, you will recall that I made a reference 
earlier in. my argument to the fact that he said sooner or 
later in fairness to everybody we have to have it. Now, 
in his argument he says that it is the best, that it has 
practical disadvantages, and he gave your lordship and 
the Commission two, The two things that he said were 
preventing him from going forward and Supporting the 
Canadian Pacific I presume in getting an equitable ad- 
judication of a general level of rates, were: 

first - that we do not have uniform accounting; 
and 

secondly - that the Board did not have the proper 
experts, 

I submit that uniform accounting is not a pre- 
requisite of having a rate base established on book 
investment of Canadian Pacific, 

The question must be, do the present books enable 
a pate base determination? The evidence is that they 
unquestionably do, That is not in my notes, but these 
notes were prepared under a considerable amount of pressure, 
my lord, and from time to time -- 

THE CHAIRMAN: What do you say the principal 
question is? 

MR, SINCLAIR: The question must be, do the present 
books enable 4 rate base determination? The evidence here 
1s that they unquestionably do, in regard to Canadian 
recifia, 

Uniform accounting is only an advantage where 
the regulated utility's records are not complete or not 
reliable, 

Now, nobody has suggested that our records 
are not complete; the evidence is that they are complete, 
Nobody has suggested that they are not reliable, and I say 


they are reliable, 
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As I have said, that is not a problem with 
Canadian Pacific figures, So much for that difficulty. 

As to the experts on the Board's Staff, Exhibit 
No, 279, filed by Mr, Frawley, shows that the Board has 
on its staff today statisticians and accountants and 
transport economists, But I do not need to rest there, 
If, in the Board's view, additional assistance is required 
from experts of any type, accountants, economists or 
Statisticians, the Railway Act by Section 21 and by Section 
69(1) makes it possible for the Board to secure special 
technical assistance for the job that they would be 
required to do. 

I submit that the reasons given by Mr. MaePherson 
for not having rates fixed on the rate base-rate of 
return technique, if not purely specious are certainly 
of little weight, 

There are many practical reasons for accepting 
historical or book cost in preference to reproduction 
cost for rate base purposes but, in considering a utility 
the size of the Canadian Pacific, I think the most 
cogent reasons why historical cost should be the rate 
base are: (1) it enables the rate base to be determined 
readily; (2) the rate base can be easily kept up to 
date; (3%) it avoids the necessity of a new evaluation 
every time a rate case is determined, 

The Canadian Pacific has the historical records 
and by accurate accounting can maintain those records in a 
manner which would make available at all times an up to 
date record of the investment in railway property. The 
ascertainment of the historical cost of railway property and 
the maintenance of such a record would be a relatively 
Simple task and one that would not be unduly expensive, 


A physical valuation of the rail property assets of 
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Canadian Pacific, on the other hand, would be a tre- 
mendous and costly task, That this would be so I do 
not think requires much argument, when one considers 
the extent of the property and its widespread 
geographical setting. Some idea of the cost involved 
in physical valuation of railroad properties can be 
secured from the United States, 

By the Valuation Act of 1913 the Interstate 
Commerce Commission were required to find the repro- 
duction cost of American Class 1 Railroads, They were 
also required to find the original cost at 1914 by 
that Act. Between 1914 and 1932, to get the basic 
value of the Railroads as of 1914 and adjust that figure 
with additions and betterments to the cost of 1932, 
necessitated a Government expenditure of over 
$40,000,000 and an expenditure by the Railroads of 
about $138,000,000 - (Hearing before Committee on Inter- 
state and Foreign Commerce, 1932, H.R, 7116-7). 
Between 1932 and 1946 the checking and maintaining of 
reproduction cost records resulted in the expenditure 
of many more millions, The estimate generally accepted 
is that the cost to the Government and the Railroads 
Since 1914 has been in excess of $200,000, 000. rE 
very much doubt whether ~ my friends from the Provinces 
or any regulatory tribunal would, in the face of these 
tremendous expenditures and undoubted delays, support 
the determination of a rate base on the reproduction 


cost method. 


Now, referring to the situation as applied to 
United States railroads, Bauer and Gold, the book I 


referred to earlier, "Public Utility Regulations", at 
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page 121 says: 

"Its costs were far beyond original expecta- 
tions, while its future usefulness now seems 
particularly uncertain," 

Now, that was written in 1934, By 1948 the Interstate 
Commerce Commission had thrown away anyreliance on the 
reproduction cost figures that these many millions were 
spent to secure, 

In determining whether to adopt actual cost or 
reproduction cost, it is important to weigh the advantages 
of each and to put into effect that basis which will best 
serve the interests of investors, shippers and the 
general public, Dr.Locklin in his "Economics of 
Transportation" and Dr, Bigham in "Transportation 
Principles and Problems" both consider the advantages and 
disadvantages of actual cost and reproduction cost as 
methods of arriving at the rate base, Their conclusions 
are worthy of note, Dr. Locklin at p. 383 says: 

"Our discussion of the controversy between 

actual cost and cost of reproduction as a rate 
base makes it clear that there are difficulties 
with either base, As between the two rival 
bases of valuation, the author believes that 
actual cost or prudent investment is preferable 
from an economic point of view. Some 
modification should be made, however, to 
compensate stockholders for changes in the 
value of money on that part of the property 
represented by the stockholders! equity. 

This result might be worked out by giving some 
weight to cost of reproduction, but the simpler 
way is to make variations in the rate of return 
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Dr. Bigham at p. 264, states: 

" We conclude that the best basis for 
rates is the prudent investment, Though not a 
perfect standard, the original cost has much 
more to commend it than the cost of repro- 
duction," 

I ask you to note how these authors use the 
words "prudent investment, "original cost" or "historical 
cost" as synonymous, and I think thet your lordship put 
to Mr, Smith -- 

THE CHAIRMAN; Are you sure of that? 

MR, SINCLAIR: Yes, I think your lordship put 
to Mr, Smith that it would become axiomatic, and I think 
that is true, that prudency on the investment would be 
axiomatic in determining the investment upon which a 
return would be granted by a regulatory commission, 

At p, 265 Dr. Bigham has a passage which I 
think is very much in point, He says: 

"In our opinion, the proposals to regulate 

rates without reference to the valuation of 
the property are at fault in principle, to 
say nothing of the constitutional diffi- 
culties that might be encountered," 
He puts it on the basis of principle, irrespective of any 
constitutional difficulty. 
"One is inevitably led to the conclusion 
that a valuation of the property is necessary, 
for the restriction of profits requires a 
measure of their reasonableness, A rational 
measure is the original cost," 

THE CHAIRMAN: Just a minute. He saycs,"The 

proposals to regulate rates without reference to the 


valuation of the property . .« . 
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MR, SINCLAIR: Yes, he uses valuation. 

THE CHAIRMAN: Does he not simply mean there, 
without reference to the original cost? 

MR, SINCLAIR: Yes, but he uses valuation in that 
particular connetation that is picked up in relation to 
rate base-rate of return, It does not mean a phy sical 
valuation, 

THE CHAIRMAN: Well, he says, One is inevitably 
led to the conclusion that a valuation of the property is 
necessary," 

MR, SINCLAIR: Yes, 

THE CHAIRMAN: "For the restriction of traffic 
requires a measure of their Peasonabless, <A rational 
wemeUE Sue? EhPeOrAeinalcost;,” He seemautoime-tosmse 
all those terms in a rather queer way, 

MR, SINCLAIR: Well, my lord, I say that what he 
means there is that if you are going to make a value for 
rate-making purposes the best value is the original cost, 

THE CHAIRMAN; Yes; that 1s the making of a value 
instead of the finding of one, 

MR, SINCLAIR: That is right, That is all he is 
Saying. He says, "A rational measure is the original cost," 
and he says as a matter of principle if you are going to 
restrict profits you should see that there is a rate of 
return on the value of the property, that is, the original 
cost of the property. 

I submit that in Canada the only practical 
and acceptable base is book investment of Canadian 
Pacific and would ask your Commission to recommend 
that basis be adopted, 

Now I am constrained to Say that every time 
investment in rail property has been mentioned in the 


presence of my friends from the Provinces, they seem to 
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find some difficulty in our use of the suggestion that 
the rate base can be taken as the book investment, They 
spank considerable time in trying to distinguish book 
investment from what they term prudent investment, 

Now I submit to you that it 1s clear that the only 
investment that any regulatory tribunal would take into 
account in fixing a rate base on actual cost would be 

an investment that excluded moneys recklessly or 
dishonestly spent, Fraudulent or extravagant expendi- 
tures should not be a burden upon the public, To make 
that point does not require argument, but it does 
require proof that there are Such fraudulent or reckless 
expenditures in the book investment figures, At the 
Same time, however, it must be made abundantly clear 
that no regulatory tribunal should or does require 
unusual foresight on the part of management, 

I do not think my friends from the provinces, 
Mr, Smith or Mr, MacPherson or any of them, would try to 
be so unfair as to put e test on the Canadian Pacific 
of sitting in an armchair after the event and Saying, 
in that air of calm, "You made a mistake by building a 
piece of line around Winnipeg or some other place, you 
Should have gone right through the city," 

Dr, Bigham puts it in this way at p, 246: 

"Unusual foresight on the part of manage-~ 

ment should not be demanded but if the expendi- 
tures are clearly fraudulent or improvident, 
the burden should rest upon the investors, 

not the public," 

The matter of the so-called prudent investment 
was also considered by the British Columbia Commission 
in the British Columbia Electric case, 53 P.U.R, (N.S.) 438, 
where the following will be found at 453: 
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"It 1s only reasonable to assume that the 
capacity and design of plants acquired in 
operating condition were dictated by the 
best engineering and financial knowledge of 
the day, The words ‘prudent! ana ‘reasonable! 
must apply to the price paid, Unless there 
is evidence to show that the price was deter- 
mined by some consideration not consistent 
with public interest it must be accepted as 
prudent, " 

I submit that the proposed amendment that we 
have suggested your Commission Should recommend would 
adequately protect the public, by leaving the Board free, 
in finding the investment in rail property of Canadian 
Pacific, to take into consideration all relevant factors 
and that the prudency of the investment is not a matter 
for statutory treatment but is a matter that should be 
left to the discretion of the Board on the facts and 
material before it in any given instance, 

COMMISSIONER INNIS: Do you think an extraordinar- 
ily successful investment might create difficulties, or 
would you call that prudent? 

MR, SINCLAIR: Well, I think the test of 
prudency, Dr, Innis, is, was it made in good faith at the 
time it was made? Now, when you say -- 

COMMISSIONER INNIS: Well, I am thinking of an 
investment in which you might have made an enormous amount 
of money, which had poured back funds and which would be 
presumably included in the investment figures, 

MR. SINCLAIR; Well, that is rather hard for me 
to visualize as an investment in rail property, in view 
of the situation as it existed -- 

COMMISSIONER INNIS: I wes thinking perhaps of 


Smelters, 


ss Sun ae as,3 


0 apo tea 5 bad 3 yet 


mh mies 


2 ‘ehdennesed! hat " sasbirea’ ‘ebtow 


an Aon . 


wr aveita ‘estab Bing Soin. ost of ‘etude: © eum ers 


ie 


7 


‘ a dob Rov “eokng eas ded torte ae Satiah Eve oT ae al 


oo 


: ‘tnitdete 09 dod abt sotebteage onion, ed Kenta : =e 


Ve th otitis 


BS Bedaeoe os Seu at Feorosat sine Aoty ie 1s 


ob ‘ 
u. Re Na ‘ ‘ oo aa ast 


Sey ste ees ; oe 


i £ 
rp A 


w tasit éieahtene eh le - tend ark I hae: 


sys 
- 


hivow > heacubaaate btwace notes tans wo ‘bedeogaue eva 
vat Be ton ¢ uit ‘gatve ibe ottdid nie seotora ‘Usieupete: 
; 18 sin to 5 edebocrowia ‘hens ‘nt greta & ions. adtoari “at 
ixotark meade ‘Lett Te nexderebience oak iin: oa “ertgoat 
b EO phan Beng 


item es tan ‘at “ahaddn ovat ont tH roneburn rtd jade bas 


. 


od Biocon Sa ‘wad Seu Be ae dud tnariseend crodnitnde agit 
ne ss «ee Ue eae ene i is 
buts yet est no Sas of ort” ‘to mo idenoe ib edd od thet 
i) oh BE ae ce nevey ‘gan nt Py Wankse Lenaodea 


bg = Pe ) 


° 


-tanthrootIKs Ae sunt aby ‘ay : ex mAT rattoiide rHNOO, ag 
0 ae » jLuoseeth | sgneno seigtat ‘tnomgeovat Lutteneoone git | 


eA 2 ae a ee ‘ieiebarg tastd ‘tipo, HOY bluow 4 


"6 


‘* to teed ants net Es ttew : ALSTOM ot 


eit an HOt: : ‘boo 3 mt Pr vn 2 aow “ek ‘stant, <a «comabuag 
| i evel: nor arty wot . febem BOW at aatt A 

a Ao srbunb? ms 2 Liew rc amore? 2MMOo | i 
Soporte prions ne sa ober oven ety at UOY donde nt Snomsecvesh 
‘ed E titow A is bay bere aba ond’ bowtog bart Mosel x wonomt 10 ios 


somalia ane ateevint ‘oda ag ibobuloat Sidon att | 


gin tot baad weddod ‘el teas ttew +ALALOMIE a | 


it 


— © stet ae “eo = 6 


woty at gan sqota Ls ba nt sso duewtit ta Bs ottaueny 9 
i aie) anak east ee oe ns : 
. -~ hodadne gk ae seam ae 
7 ~ es ey ee esis 


te eae itt ts camer Baw Bi ann’: ‘<a 


’ 
. 7 


i 
» 
* 


- 23541 - Mr, Sinclair 


MR, SINCLAIR: of course, that is not rail 
investment, ; 

COMMISSIONER INNIS: You exclude all that? 

MR, SINCLAIR; Well, I think only Saskatchewan 
has come forward with the idea that Smelters should be 
part of rail investment, I think Mr, Frawley said 
no, and I think Mr, Shepard said no, There was some 
dispute as to a number of items like Toronto Terminals 
and a few things like that, but if they were to be taken 
in I think everybody agreed that the investment would go 
in and they should earn a return on them, But when 
you say -- 

COMMISSIONER INNIS: There is no such thing in 
your opinion as investing so profitably that it seems 
extravagant? 

MR, SINCLAIR; Well, Dr, Innis, Canadian Pacific 
has been regulated since its inception as to the profit 
it could make, For instance, for a long time it was 
10 per cent, It never made it, Ever since 1903 its 
profits have been strictly controlled by the Board, and I 
do not think there is anybody here who 1s going to 
Suggest that our profits should not be controlled -- I 
heave not heard them, anyhow -- and so I do not think that 
we need to worry too much about that. I think it is 
much more of a worry for all of us to see that we do get 
an adequate return on the investment to protect the 
capital that is already in the company and to attract 
edditional capital to make the enterprise more efficient, 
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MR, SINCLAIR: Just before we adjourned Dr, 

Innis mentioned a very favourable investment, and a 
thought occurred to me during the adjournment, that if 
that was a fear we would be in the position very similar 
to the position of where we would be in a circle again, 
where the rates were going to fix the value and the value 
was going to fix the rates; and so I think that on that 
ground as well as on the ground I put before the adjourn- 
ment, it is a matter that need not give us concern or give 
the Commission concern, 

COMMISSIONER INNIS: TI was wondering about one 
item which Mr, MacPherson mentioned, that is to say, the 
premiums on stock, 

MR, SINCLAIR; Well, when we take the early 
history of the Canadian Pacific, I think that we have to 
look at it in its proper perspective, We required money, 
otherwise i1t would not be available, Now, these premiums 
that were paid on ordinary stock arose because the company 
was able to have some successful years and to return some 
of that to their investors, I think that if you look 
over the whole history of the return it has not been 
anywhere near adequate, and I do not think that you can 
pick out just two or three years, I think Dr. Dorau's 
approach was likely -- 

COMMISSIONER INNIS: TI would not think that, but 
Somebody else might, ) 

MR, SINCLAIR; Well, I think that we can meet Lt, 
Dr, Innis, I think that Dr, Dorau's approach was 
essentially sound, He took the historical cost of the 
money as being the best gauge for the rate of return, and 
you will recollect that we made some reference to that 
during the proceedings, and he found that the historical 
cost of the money was, I think, 6.52; that was the 
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historical cost, and then he related that to the present 
value, and then he came up to his 8.2. Now, of course, 
there is this further point, Dr, Innis, thet the premium 

on the stock is money that we have taken and actually 
invested in the rail investment or in the corporate invest- 
ment, If it is on the rail investment that is what we 
would be asking 2 return on, So it is all money that 

has been reflected in the facilities that are available 

for public use, 

THE CHAIRMAN: TI notice on page 19 -- I did not 
notice it when we went over it, but my attention has been 
called to it -- after quoting Dr. Bigham you say: 

"I submit that in Canada the only practical 

and acceptable base is book investment of Canadian 
Pacific and would ask your Commission to 
recommend that basis be adopted," 

Do you mean recommend by legislation? 

MR, SINCLAIR: Well, the way I look upon this -- 

THE CHAIRMAN: You Sce, every time we have been 
asked to make these vague recommendations we pointed out, 
if we recommended anything to be useful we should recommend 
it by amendments to the -- 

MR, SINCLAIR: Quite 80, but when you look at 
our amendment, our proposed amendment 325(7), we say, 
os, ane ehe Board may from time to time determine 
the investment in railway property." Now, I would 
expect, my lord, that when you are writing your report 
and you are dealing with this segment of it, you would 
have to deal with it on a basis as to what you felt should 
be the method of determining that investment, and I would 
Say that you would recommend -- 

THE CHAIRMAN: What part of your proposed amend- 
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MR, SINCLAIR: , In the Consolidation it is at 
page 20, our consolidation cf the Railway Act, or at 
page 5 of my notes, whichever is the most handy, 

THE CHAIRMAN; What is it at page 5? What 
do you call my attention to? 

MR, SINCLAIR: The wording of the amendment -- 
yy. . and the Boarg may from time to time" -- 

THE CHAIRMAN. Well, you see, I asked you when 
you were there whether you did not anticipate possible 
trouble before the Board, and if so whether you had 
provided yourselves with any legal remedy; you remember I 
asked you that this morning? 

MR, SINCLAIR: Yes, quite so, my lord, 

THE CHAIRMAN; Well, is that your only answer to it, 
that you would ask us to make certain recommendations? 

MR, SINCLAIR: Well, our case would be based on 
book investment, We say it is the logical base in view 
of all the circumstances, 

THE CHAIRMAN; Yes, but you are not asking us to 
put that in the Act, 

MR, SINCLAIR: No, my lord; I do not thinkthat it 
is necessary to do so, 

THE CHAIRMAN: Well, don't you think, here is a 
Board which would have this thing before it all the time, 
with its experts of all Sorts; what benefit would it be 
to them to have us recommend that they follow a certain 
procedure, when they are free to follow any procedure they 
seem best advised to follow? 

MR, SINCLAIR: Well, my answer to that would be 
that there is your tremendous experience, my lord, and 
then your colleagues in their positionin the economic world 
I am sure would carry tremendous weight with the -- 


THE CHAIRMAN: TI never ran a railroad, 
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MR. SINCLAIR: No, but it is not only a railroad 
problem, it is an economic one, 

THE CHAIRMAN: TI do not really think that 
these recommendations by us to the Board as to what they 
Should do are really of very much moment, I just want 
to put this to you: You are not asking us to put that in 
the Act? 

MR, SINCLAIR: Not in the Act, but I suggest 
and I urge you in dealing with this portion of your report 
that you kill -- and I say once and for all, and I think 
that is what it will be -- a physical evaluation of the 
Canadian Pacific, and that you give support by your report 
to the book investment base as being the base for the 
fixing of rates for the Canadian Pacific, 

THE CHAIRMAN: I see; all right. 

COMMISSIONER INNIS: Your faith in us almost sur- 
passes that of the Provinces, 

MR, SINCLAIR: Well, I am quite prepared, Dr, 
Innis, to have your Support, and I welcome it and I urge if, 

I was dealing with the paragraph in regard to 
prudency of investment, and I say that that is not a 
matter for statutory treatment. 

Now, you will remember Mr, Smith during his 
argument, in Volume 125, at page 22554, said, "Why, there 
is nothing in this amendment to provide for deduction 
of depreciation, there is nothing in this amendment to 
provide for prudency of investment," and he said if your 
Commission is going to recommend the adoption of such an 
amendment both of these things should be taken care or. 
Now, your lordship pointed out to him that it was practi- 
cally axiomatic, and he agreed with you, but in spite of 
that he felt that it should be in the Act, I say that it 


is not necessary and that we should keep these sections 


a 
~e) 


a oo oe Z | 
aur * an 7 
ae ong 
. sod’ ards crifddie® nore 
‘ "gens! ‘Saiiv'bs ee -piubit betsiod eg* deat 
defo “peeg rT * . selobatiie “Wahi ele “EE a 
nd: tea! “deq! of “ed itll ‘aah wa 38 


seoaabes t ‘sae oR eet? nf can" - meio” a | 
gtoget woy "to aotiiag: Sy Bobet ASME SEE SD | mt’ ‘oly pit ity nae 
dectid rT ‘bds* fed GY ‘bas wontd! we t ‘pets —— “EB! us ‘ages 
ott! t0 nee sela ged debe Gag wh s-od “Lee ae: gi ‘et gaia 
descon terty ed Specter! ow iah ‘woe oade pac obttdsy “aatheindd,” 
Je ihaia ‘edd enteyatiis b& edd “tathde ovat ‘ood ' ‘edt ot” 
Lo hPa Tobie tyes est cian 45 ctey * 
see eon! T | * swedbeare ves att” ape 
veaijs' gals ed nade eae etanT pate BeatOy 
| ,esontives? ‘ett ts guts" ‘eoablsy * 
tok HOLS Gort ‘odtue as T * - bisW™ sRERLOVEE - am 
of ose 't ‘ects’ at omod few Tonk sacs “dy yi of” emit 
od “penpals "at dq saa aay” ‘edt sty gattesb sew Ts 
“goin BE Set Yaak “gee of lps tao ae yie 70: voabiy 
. tiomdaens wudauasse ay Shy ngir Fela” 


a tit: ‘saris! ‘ad te at teeming: LL, Woy sect” 
siecs” = ra” ptee “lease aged $a: esi omiLav at?  decshayte™ 


Ric not touboh aioe ebivoty ot drombniees atid at ‘gettiign hace 
of taenbivhie’ e bid at ‘gaitadon’ er omens ack ietodaies ‘20 | 


agoy 22 Bisa ‘od bee" _ fading eS vett' to qoaonitty ‘0% ‘opkvonit 


i ae ta 


: ne’ Wee to not¥dbed’ ett pertiiaiseste” ot antes et inStele foeind 
: | .to een ott ‘bd Sinatra santds coon ‘Lo divod- oie : 


, 


~rgeeha' -e dy ae anes! uti “bt tes petittod ‘qtdebdol ‘atioy wow” 
bay Ets Nese 


ho opthie: ni’ dud’ “Ledy adtW ‘peoags ‘od bap spefenad cites’ 
“fates AR Wen P af. ‘gt 
bE lacked! aut doi onl at! lod biiods! a8 sede aa saline 


epiat > av Hes Z 


endt $o0e “oawrts! gota bLrriete’ ow “Seitz! ere an) a 
rh. 


- 23546 - Mr, Sinclair 


of the Railway Act as general as we can, so that the 

Board will not be circumscribed by unnecessary language 
that is bound to cause difficulty and argument and 

much delay in having these very important matters 

decided, Certainly the Board will deduct depreciation 
from the rate base, and the provinces are indeed fortunate 
in having the Canadian Pacific as a rate base that would 
have accruals to the extent that we have, As I said 
earlier, we are unique in that regard, and in that 

we are able to get a minimum base, the lowest conceivable 
base, They certainly would deduct depreciation, and they 
certainly would take into account prudency, and those 

ere not elements that need to be delineated in a statute, 

The next point I wish to discuss is the matter 
of rate of return, 

Here again, Canadian Pacific is not asking 
your Commission to fix a rate of return on the specific 
investment in rail property of Canadian Pacific Railway 
Company. However, there are a number of principles 
that I submit should receive your consideration and 
which I urge should be adopted by your Commission in 
dealing with this Subject, 

One of the essential points is that the rate of 
return adopted as fair must be at such a level as to 
yield the necessary returns on the various classes of 
Securities ranging from secured bonds to common stock, 
This principle, I submit, is of great importance, We 
have practically had unanimity in these proceedings in 
the fact that Canadian Pacific Should continue to be a 
privately owned enterprise and should receive adequate 
earnings, Canadian Pacific is not in a healthy financial 
condition unless it is able to attract equity capital, 


A rate of return based on the interest rate borne by 
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senior bonds would not meet this need for Canadian 


Pacific, The rate of return on investment for the 
Canadian Pacific, to enable it to attract capital, 
must be substantially higher than the rate payable on 
its senior Securities, so that the effective return on 
its equity capital, in normal times, is more generous, 
Such equity capital needs the higher permissible rate 
because of the risks of the shareholders who, in bad 
times may, quite apart from the policies of the regula- 
tory body, have to accept a reduced dividend. 
By fixing a rate of return on the rail invest- 
ment of Canadian Pacific, this would not amount in any 
sense to a guarantee to the investors in Canadian Pacific, 
Professor McDougall made this clear at Volume 94, p. 
17847: 
"Q@. What would you say if conditions 
Should make it impossible for the railway to 
carn such a rate of return? (referring to the 
8.2% deemed necessary by Dr, Dorau in his 
evidence in the 20% Case and 6-2/3% being the 
figure deemed necessary by Mr. Northey Jones 
in his evidence in that Case), 

"A. I do not think that any regulatory 
tribunal sets itself up aS guaranteeing a 
rate of return to investors in a public utility. 
Only economic conditions ana operating 
efficiency can determine what actual return 
will be obtained, What I suggest is that 
a rate of return calculated as I have indicated 
Should be regarded as permissible, and that the 
Company should be free to establish rates under 


this rate of return as a ceiling," 
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I wish to place particular emphasis on the 
evidence of Mr, Walker in Vol. 64, p. 13384, where he 
said; 

"The Canadian Pacific makes no claim that 

the status of its security holders entitles them 
to protection against financial risks, It 

does assert that, having regard to the con- 
tractual obligations stipulated for by the 
Dominion and assumed by it, the Company has 

& right to such treatment from the public 
authorities of Canada as will afford it a free 
and fair opportunity of fulfilling those obli- 
gations, and of carrying on its undertaking 
with a reasonable expectation of PrOlLG, An 

ho other way can its credit be maintained, as 
necessarily it must, if the railway is to 

serve adequately the constantly expanding 

needs of Canadian industry, in all its branches, 
for modern and efficient rail transportation." 

Now, during Mr, Smith's argument he referred on 
a number of occasions to this book that was published in 
1947, "Public Utility Regulation " by Herman H, Trachsel, 
Mr, Trachsel, who has written a number of books on this 
Subject, in this book at page 51 at the bottom has this 
to say: 

"Since the public utilities are rendering 

& public Service, the state must be sure that no 
acts on its part will prevent the free flow of 
capital into these enterprises, for without 
adequate capital the utilities will not be in 

2 position to perform their function properly, 
Any method of regulation must recognize this 
obligation, It is the duty of the regulatory 
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body to protect the consumers and investors 
alike," 

I might at this stage refer to a matter that 
has come up on a number of occasions, and that is how 
the situation 1s covered in the United States, In 
Ex Parte 162, which was the case that was decided in 1946, 
and is reported in 264 I.C,.C. at 727 -- 

THE CHAIRMAN: Pardon me, what was that? 

MR, SINCLAIR: I have left my notes, my lord, and 
I wanted at this Stage to try to meet the argument put 
forward by Mr, Smith in regard to the American situation, 
and also to answer a question that was raised by I think 
Dr, Innis, as to what was the return on a number of 
representative roads in the United States under the last 
decision, I have developed this material -- 

THE CHAIRMAN: You mentioned a decision, 

MR, SINCLAIR: Yes; I am going to deal with 
Ex Parte 162, which is the first one, which is 1946, 
BON L Us Gs eu eT, I am dealing with it only in regard 
to rate base and rate of return, 

In that case the value, the aggregate value of 
Class 1 roads was $19,500,000,000-odd. The basis of . 
the value was January 1, 1938, as they found in that case, 
299 1.C.C, at page 451, adjusted for the net increase in 
book investment and the increase in depreciation and 
amortization reserves from January 1, 1938, to January 1, 
1945, and the change in the normal amount provided for 
working capital, The basis of the value for January 1, 
1938, was the average of the cost of reproduction less 
depreciation and original cost less depreciation except 
the value of lands and rights, Now, in addition they 
added going value, which was calculated at 2% of the value 
of the property, When it was all worked out it was found 
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to produce a return of approximately 4.51 per cent. 

The next case I wish to refer to is Ex Parte 
166, ,269..10.0. 

THE CHAIRMAN: That is 1948, isn't it? 

MR. SINCLAIR; Yes, my lord. That is the case I 
referred to earlier when I said that for the first time 
they cast aside this reproduction cost, Up until that 
time they were taking an average between reproduction 
cost less depreciation and original cost less depreciation, 

THE CHAIRMAN; Ex Parte 166, 1948, is where? 

MR, SINCLAIR: 269 I.C.C., and the valuation is 
at page 48, the valuation part of the report, 

In this case the I.C.C. gave consideration only 
tf? original cost, This amount was arrived at by taking 
original cost except lands and rights, deducting from it 
the amount cf depreciation and amortization accrued in 
the books of Class 1 roads as of December 31, 1946, and 
adding the present value of lands and rights and an allow- 
ance for working capital, In this case they made no 
allowance for going value, which they did in the former 
cases; in Ex Parte 162 they gave an allowance of 2%, 

In Ex Parte 168, which is the latest case, 1949, 
which is in 276 I.C.C, -- the valuation part of the report 

Sat page 18 -- 

THE CHAIRMAN: Pardon me, did you say 276? 

MR, SINCLAIR: 276 I,.C.C., and the valuation part 
of the report commences at page 18, The basis of the 
figure for valuation is approximately the same as that of 
the value estimated in Ex Parte 166, except that in that 
case they arrived at working capital on a slightly different 
basis than they did in Ex Parte 166. The final return 
I think I said in Ex Parte 162 was 4,51 per cent; in 


Ex Parte 166 it was 5.7 per cent, and in Ex Parte 163 
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it was 4,03 per cent, 

Now, there is this to be remembered, however, 
that in arriving at these returns they arrive at them in 
@ rather unusual way. For instance,in Ex Parte 168 they 
had a constructive year; they said, "How much will this 
increase that the railways ask for earn?" And they 
applied the forty-hour week all the way back through the 
year that was being used for the base, so that you cannot 
actually find what the return is until you see the figures 


all worked out, 


(Page 23551 follows) 
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The point I wish to make here is that these are 
averages, these returns that I am giving are averages; and 
we also must remember that there is about half of one per 
cent difference between Canada and the United States, which 
1s in accordance with the evidence of Mr. Jones in the 20% 
Case, 

I think it was Dr, Innis who asked whether some 
representative returns on various roads in the United States 
on the basis of the Ex Parte 168 decision, could be calculated, 
and I have had this done, You will recall that there are 
different regions in the United States, and I have tried 
to take roads from different regions, For instance, in the 
Central Eastern Region I have taken the Baltimore and Ohio 
which had a return of 4,72, and the Pennsylvania 3,06, 

Then in the Pocohontas Region (the aristocrats was the way 
they were designated by Mr, Smith, the people that carried 
the coal): Chesapeake and Ohio, 8.2; Norfolk and Western, 
ey gee 

THE CHAIRMAN; What dia you say about the Pocohontas? 

MR, SINCLAIR: That is the coal-carrying group, and 
their return is 8,2 for the 6, & O, and 9.72 for the 
N. & W. Now, in the Southern Region, taking the Southern 
Railway, that is a large padiey, their return was 5,66, 
Now, in the Northwestern Region, I will take a grain- 
carrying road, that is the Great Northern Railway, 5.24; 
in the Central Western Region, the Santa Fe, 7.18; in the 
Northern and Centre Region we take the Burlington, 5.38, 

’nd also the Union Pacific, 5.81, Then in the Southwestern 
Region, the Missouri Pacific, 5.79. Now, all those roads 
of course average out, the highs end the lows, to this 
return I was speaking of earlier, of about 43 per cent, 

But I say that looking at the Canadian Pacific 
there is a different Situation in Canada than there is in the 
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United States, and we cannot follow too closely the pro- 
cedures that they have followed, We are unique in the 
position that we in the Canadian Pacific are Competing 
with a government-owned road, In the United States that 
Situation does not exist, and I think it 1s of the utmost 
importance to remember that, 

The next principle I wish to stress in regard to 
the rate of return is that it Should be such a rate ag 
would attract capital tc the enterprise, In considering 
what will attract capital, the test is, of course, the 
market price of the ordinary shares - (Professor McDougall, 
Vol, 94, p. 17846.) 

Professor McDougall expressed the view at page 
17845, Vol, 94, that 1f depreciated book value or a 
historical cost base is followed, there should be an 
increase in the rate of return applied to such a base 
in order to establish an economic rate of return onthe 
property actually devoted to the public use, 

I wish to emphasize that there must be a 
reasonable relationship between the equity capital and 
the fixed interest debt capital which make up the 
capital structure of the Company, If fixed interest 
capital such as bonds is resorted to, the result will 
be as was stated by Professor McDougall, in Vol, 94, 
page 17833: "you cannot continuelly increase your 
debt without coming very close to the point where people 
reject the debt also", 

I want to make it clear again that we are not 
asking for, nor would we contend that we would have any 
guerantee, that our common or ordinary stockholders would 
be protected from the risk that they must take as that 
Class of security holders, 


Now, Dr, Angus, I think, earlier put to me three 
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examples and I thought that I had covered it more fully 
than I apparently have, He put the situation to me that 
the rate of return is in some way different in its effects 
when applieto one of the reilways as a yardstick, Now, 

the way I see this, .» and my answer to it would be this: 

We have today a requirements base, We are asking this 
Commission to recommend that we leave 1t aside and go to 
the rate base-rate of return technique, Now, there is 

no distinction in my submission today in using requirements, 
because we may have very small requirements, 

THE CHAIRMAN: No distinction between what? 

MR. SINCLAIR: Well, there is only one railway 
today taken for a yardstick under the requirements, and 
one railway being taken as the minimum base for fixing 
rates on a rate base-rate of return technique, Dr, Angus 
seemed to think -- I don't want to misinterpret him -- 
he put to me, what would be the difference, or would I 
think thére should be any distinction, 

COMMISSIONER ANGUS: I didn't mean 2 difference 
between requirements and rate of return, but I meant that 
either of them would leave no room for incentive, that you 
get the same income whether you are making a little extra 
profit on something or not, I mean, you are working as 
a regulated, closely regulated, public utility, not really 
as a free enterprise in the full sense of the word, Now, 
it seemed to me that there is a difference between those 
two things, and I am not quite sure which the Canadian 
Pacific wants to be, I thought Mr, Evans was stressing 
free enterprise, and yet at times I think you are stressing 
this rigid definition of aggregate earnings, 

MR, SINCLAIR; Well, Dr, Angus, could I put it 
this way. I don't think thet there is any public utility 


of the size of Canadian Pacific, at least as far as 
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thinking of the populace has gone up to date, able to be 
locked upon es a purely private enterprise utility. But 
that is nct to say that there is not a great distinction 
between the Canadian Pacific as it is today, reguleted 
as to the amount of profit that it may make, and the 
Canadian Pacific being owned by the government, 

Now, when Mr, Evans talks about the Canadian 
Pacific as a free enterprise, he, I know, 1s not suggesting 
that there would not be some regulation of our profits, 
Now, I think that the over-all level of regulation of 
profits has been recognized by Mr, Evans as being in 
accordance with the proper approach to the utility 
positicn, the position of the Canadian Pacific, I don't 
think even Dearing and Owen, who have suggested that 
there is a Possibility that we might go away from the 
fixing of a level of rates ana just leave it for the 
fixing of the average level of profits -- I think that is 
as far as they have gone, Now, if the distinction is 
between private enterprise in the sense that it can go out 
and make as much money as it can on the basis cof the law 
of supply ana demand, in the Canadian Pacific of course 
we can, 

COMMISSIONER ANGUS: But I understood Mr, Evans 
to say that you wanted ea permissive income, and that there 
would be some limitation of aggregate earnings, in order 
to avoid the abuse of the monopoly, Some such phrase as 
that, That seemed to me to Suggest that permissive 
income would be probably rather higher than the 
financially practicable Lnittothby at any rate in the 
Poorer years;and as a ceiling, it would only operate in 
what might be the rather good years, and that would give 
& certain incentive from the aspect of private enterprise 


thet would not be apparent if you had closely controlled 
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and regulated returns on the requirements basis, shall 
we say, 

MR. SINCLAIR: Yes, but I think, Dr, Angus, the 
Situation is this: 4if rates were fixed on a rate base- 
rate of return technique, that is not to say that we are 
going to be able to earn that, and our incentive would be 
to earn it, either through efficiency or having our 
traffic of such a character as to enable us to maximize 
our plants, Now, I think there is sufficient incentive 
under thet ceiling, which, as you say, will only become 
operative in good years, because my poSition is that there 
are timeswhen no matter what the regulatory body might 
do, we could not earn adequate return on our investment, 
But I certainly don't think that 1s true today, nor has 
it been true for a good many years, say, five or six years, 
But in the depression years, with the Canadian Pacific 
&@ western railroad for two-thirds of its mileage, I 
don't think anything a regulatory body cculd have done 
would have enabled it to earn an adequate return on 
our investment, and I think that management would not have 
asked them to do so, 

COMMISSIONER ANGUS: I agree with you, but | 
what I wondered was oe assuming that in times like the 
1930's, you cannot earn an adequate return on ycur invest- 
ment, 

MR, SINCLAIR: Yes, 

COMMISSIONER ANGUS: Are you expecting in periods 
like the present to earn more than an adequate return on 
your investments so that on the average you earn an 
adequate one? 

MR, SINCLAIR: Well, that comes down to what is 
adequate return in periods like the present. Well, here 


of course my own view is that dollar increments, not only 
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on the shareholders! equity alone but also on the fixed 
interest debt equity, should be returned in times like 
this, so there would be the incentive, 

I don't know if I quite understood what you are 
putting to me, Dr. Angus, but the way I see it is this; 


‘..at times like the present the Canadian Pacific stock 


Should be very high, and what would make it high would 
be the return that was being paid on it, Now, that 
would leave enough aa that when our earnings fell off 
in times of depression, we might be able to build up a 
surplus to enable us still to contribute the right sum 
to our owners, If what you are saying to me is that 
in times like the present, should the rate of return cn 
the investment be high, I would sty) certainly, because 
it is high on other industries where there is e com- 
parable risk, 

COMMISSIONER ANGUS: If you had a fairly high 
permissive income, I think is the word thet you used, 
Suppose that were once fixed, 

MR, SINCLAIR: Yes, 

COMMISSIONER ANGUS: Any subsequent revenue case 
would be an extremely simple matter, wouldn't it? You 
would simply say the income earned is less than the 
permissive nae that therefore permissive income is 


ell right and it doesn't matter if we are earning as much 


as we can; and it is only if your actual earnims were above 


it that you would expect to have the rates somewhat 
reduced, 

MR, SINCLAIR: Quite so, 

COMMISSIONER ANGUS: I put it wrongly a minute 
agc. If your permissive income is high and your actual 
earnings are not up to it, then you have prima facie a 


case for higher freight rates, 
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MR, SINCLAIR: Yes, and it would be up to manage-~ 
ment to determine whether under the circumstances that 
were then existing, they would go before the Board for an 
increase on their standard rates, 

COMMISSIONER ANGUS: Well, if the Board were 
directed by statute to work in this way, going for it 
would be a very simple matter, 

MR, SINCLAIR: Quite so, 

COMMISSIONER ANGUS: It would be 2 matter of ten 
or fifteen minutes, 

MR, SINCLAIR: Well, knowing Mr, Frawley and 
Some cf my friends, I would make it at least half an hour, 

MR, FRAWLEY: Forty-five minutes, 

MR, SINCLAIR; But I think that one of the great 
advantages of what we are Suggesting is that it enables 
these general revenue cases to be determined quickly, so 
that the railway rates can keep in step. with the rest of 
the economy. I think that one of their great diffi- 
culties is that our rates have got out of step with the 
Ressig pati our great fight is to try to bring them into 
line, and the difficulties that are consequent upon that 
go right back into the time of price fixing prior to -- 

THE CHAIRMAN: Well, keep in step with me 
both upwards and downwards, 

MR, SINCLAIR: Well, I don't say that they should 
keep in step so that they are lock-stepped, I think 
there has to be some relation, but it does not mean that 
every point that goes up and down there has to be 
adjustment in rates, 

COMMISSIONER INNIS: Are you getting very close 
to Mr, Gordon's rate equalization fund? 


MR, SINCLAIR; No, I think not. I think that 
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perhaps was brought out in the United States in some 
degree under the Transportation Act of 1920 when they 

had half of one per cent that could be added to the 53 
per cent which was to be a special fund, and that was | 
found unworkable in the United States as far back as 1920. 
I look upon the earning power as somewhat in the nature 
of -- I don't know if I could use this phrase -- a 
hunting licence; that in good times that is when we can 
earn it; in poor times, well, of course, management 

could not earn it, and nothing that the regulatory body 
could do would enable us to earn it, 

COMMISSIONER INNIS; I was wondering whether you 
are really planning to put on some plant in good times 
in order that you would be able to see it run in the poor 
times, which really becomes a Sort of rate equalization 
fund, although it is not quite in fact, 

MR, EVANS: Mr, Northey Jones said about 10 per 
cent return on the equity capital; he said that was the 
purpose of it, to ensure the payment of dividends in poor 
times when we could not earn the full amount. 

COMMISSIONER ANGUS: If your amendment proposed 
were adopted and became part of the law, do you consider 
thet the Board would under any circumstances be able to 
say: "Under present rates you are not getting your 
permissive income, but we cannot increase these rates 
because the economy cannot stand it." Would it ever 
be open to them to say that? 

MR, SINCLAIR: Well, Dr. Angus, I don't think 
they would have the opportunity of saying that, because 
I don't think the Canadian Pacific would bother them on 
rate cases under those circumstances, 

COMMISSIONR ANGUS; But it would be the forbearance 


of the Canadian Pacific, not the expression of the Board, 
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MR. SINCLAIR: Don't you think, Dr. Angus 
that is a function of management anyhow? It is not our 
function to go up and disturb what is essential to our 
well-being and that is a good level prosperous country. 

COMMISSIONER ANGUS: Of course, I think that 
is a function of management, and it is a matter of business 
judgment, but the question is, if your business judgment 
fixes one level, should the Board of Transport Commissioners 
fix a slightly lower level as what the economy will stand? 
Have they discretion, if your amendment is adopted, to 
enforce their lower level? 

MR. SINCLAIR: I don't think it is the job of the 
Board of Transport Commissioners or any regulatory body 
to be passing on what they think the economy can stand. 

COMMISSIONER ANGUS: Thanks, that is very clear. 

MR. SINCLAIR: Canadian Pacific, therefore, if it 
is to continue to provide low-cost, efficient transportation 
in Canada, must be able to market equity issues, and to do 
this just and reasonable rates must be at such a level as 
will restore confidence of the investing public, which in 
due course will enable the common stock to be sold above 
par. From some of the remarks of Mr. Frawley during your 
proceedings, I can only take the inference that if Canadian 
Pacific needs equity capital, it should issue this equity 
capital at less than the par value of the shares. At 
present the Canadian Pacific is precluded by the Orders- 
in-Council authorizing the issue of capital stock from 
making issues at less than par, but even if this restric- 
tion was not in effect, the Company would not, I submit, 
issue ordinary stock at less than the present par. JI think 
that this was made clear by Mr. Walker. Professor McDougall 
also, at Vol. 94, p. 17828 makes clear why it would not be 


good business to attempt to dilute the equity of present 


— i, __—— =) ae _ > =. ye Ss ee ie Suge ee 
-* “ees Shs a ok 3% Si ae 7 ” _ os 
@ ~~ a) ee 7 : i= 


¥ ames 


ekiek ae b aa : te 
a. “anigaess et 2 siti she caer oh, oho fesse, 
<VIsaHOD, erate. Tee Pee fan ee Pg AM, 


mf w Aqgtds I , Carn0s | y 
eat Si he 9 0 vais ay Pi, Wigs 
anonhaud 22 esi £ at ahs ‘ae 29 wortonut 6 BE, 


wera ¢ rh mea! si =e Tees tie id - ee tine } « 


Secombe t prneraits HR 5, set sotteoup, sid, jue tog, 


ae . ve 
ae et 9 we ‘Shaat ee 


S011 bag tmmod droqane tT | Ae. byoog. rast bivore staves agit sent? 


ie ae Gr eh ‘ i pal 
Thaete. chtw cemonone ont; est, Be: Lomrek. srawod xiddans bat bah 
HY ae i Pa ale is owt xts Freeh Fi Sihee yee Siem cals 


C ?. shasgong, er. Sapmbgoms SON Ra emo tex982h ued, Sven. 


¥ pr Si PL i 


tlevat remot Abort portage 
ist 2 doh oe at tt antas, godt,  TLATONE 


Hy To OL a Stee ; vhs Ot 
wbod wrotytumen AaB uy ae) roncuaneeiog toqenesh 28, Dryeod 
Leas LA WA Gs rors “it 
Saste nas ymonoos edt AnkAt. godt dct, aay ante aeq’ od pa 
+ DEESIDE Rk” NEGO Die ae ae alee) SESS tree, Soh ey 
sLo wray Bh te wid a balapat ~ - 2 SUDHA. WOE REN: 
aie ts) RR es a es ye oar t ” ares 
3t tt .o9 Sexe ,ottioss nethened: ) PAL ATOM ay ee 
a3 : vies ae encore 3 =» eae. Lies Eat ET le eae OR ir. ee ) Pete tee pee “s me 
moliaisogena ty TIaelot’ the: a %e09-wos OREVOAY. aa puntos: ot et” 
a PST Neen RETR Se og on ah oe rs ake Beat 
bas .& eRe xt tips, tonltam. of eids. ae pope, ig nha at 
gl Re GLOEE Sy hee SiG Spee) Sn ROE! oo Gs Se 7 fe Seo ees 


is isyel & dope ts 6d Sayin notan oldppbeoe brs: aeel o 


+ ae ? . eee a La iz. Ly int: ae i: 4 
reat se hee ey sg i y elci PML eee Spee iang yar Bc Teil 


ate OR aA anh ects 8 BORN ea een ae 
evods. Bloe od ot Moote SHOMMOD aps etdans ste easo> | SHO" 
soy pata yatwont 3 a. esvigma Sad, 29, mos mone. 8a 
rst SRNAD UL tad, ours orratat ‘eile: ‘oss ine. A189 oz nepathoeveng 
BLS Resists Seca ae SAWS a eo Ma 
a se BEAT SOURS bipoite, net jis 408 whtups: afeon, Sttpoet” 
th a91sia, 9 acd. 28 ouley Raia ord, REGS: esol a6, Lastaso, 


-erobx0, oft vd b onal eon ate en ont, pathancd anid Papeeig 


HET Wes SS 23 is sae oa oe 


mont Aoots. soriley oy 3%: Sueet ou, atsirediys Etgqwod- pt | 


es ss ‘ = fe * : ears = ti dge y k = mades eee MEPS SF a 


~Oolavest “pais it aad v9 tid . 18g eed anes. a8, eouest Sabie 


ae a nas Eos yt ai “et fen et EES i 
timdva I .Son bly iON YOSGMOD ‘ond, 209 nt tom pa agit 
bia aie 2 rf aan By As 7 Se gab aad 7 Res: z % Ret J 4 eas) ze 
Matis I ...tey dmesorg oad “edi geek #8. oodis ie i 
ys Re MOON ie eRe lee SOUR Wy Sake cs Co ALD ise suif 


suoGdnah toaee toys soot ott Mt xa isos bem BSW rq 


ed toa bivyow tf yiw steals a as 19399) 2teg 22, wage 


Or Sc tae? A Se Saad PSR eae v2. 2 Moo 
tnseo1g tc. ytlope add SIU LED. od sqponde: at pany boos 
et eS Poe: ae sul oe eee as ard. 
e 7 = ! 
‘ 
rd ’ 


= 23000 Mr. Sinclair 


shareholdete by a capital issue of common stock at less 
than the par value. 

THE CHAIRMAN: ‘Pardon me a moment, you say 
at present the Canadian Pacific is precluded by Orders- 
in-Council. 

MR. SINCLAIR: Yes, you will recall, my lord, 
that we have issued 335 million of ordinary stock. Now 
we have authority under P.C. 252 of 4th February 1930 
to further increase our ordinary capital stock by 165 
million. That is, to make our ordinary capital stock 
500 million; but in that Order-in-Council there is a 
restriction that there should not be or cannot be, under 
that Order-in-Council, there is a restriction that there 
cannot be an issue at less than par. 

THE CHAIRMAN: What happened then under that? 

MR. SINCLAIR: Well, we have never issued it. 

THE CHAIRMAN: Never been able to exercise the 
authority? 

MR. SINCLAIR: No, but the point I wish to make 
is that even if that was not in the order - - 

THE CHAIRMAN: Pardon me, I cannot remember 
of course what the statutory provisions are, but would 
they have allowed the Order-in-Council to be made 
authorizing the procedure that way? 

MR. SINCLAIR: Yes, I think so. 

THE CHAIRMAN: That is, to make issues at less 
than par? | 

MR. SINCLAIR: I think that the Canadian Pacific 
could issue stock at less than par if it was not for 
the - - 

THE CHAIRMAN: There is no statutory prohibition? 

MR. SINCLAIR: No, not as I recolket it, but 


the point I wish to make - - 
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THE CHAIRMAN: In other words they have never 
made any use of that particular authority? 

MR. SINCLAIR: Well, we never would, because 
I say it is self-defeating to transfer equity by issuing 
Stock at less than par, and that we would not do Lvs 
We agree, I suppose, that we would not do it, and I think 
no business would -- it is simply foolhardy. 

THE CHAIRMAN: And your stock has never been 
up to par? 

MR. SINCLAIR: No, it has not been up to par. 
You have to have a certain amount of Stability, and if 
it hits 25 you cannot step in the market with 100 thousand 


and expect it to stay there: it will drop. 


---The Commission adjourned at 4:45 p.m. to meet again 


at 10:30 a.m. on Tuesday, May 23, 1950. 
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Ottawa, Onterio,. 
May 23, 1950 - Tuesday 


MORNING SESStIon 
et be lon 


ARGUMENT BY MR. SINCLAIR (Cont'd, ) 


THE CHAIRMAN: Very well, Mr, Sinclair, 

MR, SINCLAIR: At the conclusion of yesterday's 
hearing I wos discussing the question of our capital stock 
end the fect that we would not issue ot less then per be- 
cause that would merely dilute equity. The company's 
authority to issue Ordinary stock is found in 55-56 Victoria, 
chapter 35, 

THE CHAIRMAN: Would you Sey thet 8gain, please 

MR. SINCLAIR: 55-56 Victoria, 

THE CHAIRMAN: What year? 

MR. SINCLAIR: Chapter 35, 

THE CHAIRMAN: Wheat year? ‘ 

MR. SINCLAIR; 1892, . 

THE CHAIRMAN: 1892, sna chapter 55? 

MR. SINCLAIR: Chapter 35, Section 3 of the Act 
provides thst in addition to the capital stock -- 

COMMISSIONER INNIS: Chapter 55, did you soy. 

MR. SINCLAIR: Chapter 35, 55-56 Victoria, 

COMMISSIONER INNIS! "'55-56 Victoria, 

MR. SINCLAIR: Section 3 of that Act provides that 
in addition to its capital stock previously issued and what 
might be issued in lieu of consolidated debenture stock es 
Provided by Section 2 of ‘the Act, the compeny is authorized 
to issue further capital stock es Senctioned by the shere- 
holders if Such issue is first Spproved by the Governor in 
Council, 

Under that provision the Governor in Council has 


issued five Orders in Council, the lost one betneg Pc, 252 
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of February 4, 1930 which wes the one I referred to yester- 
day. In all of these euthorizations, there is this limite- 
tion or restriction thet they can be issued provided that 
they are not at less than per. As I pointed out yesterday, 
we of course do not feel that that restriction is in eny 
way detrimentsl to our position because we would not issue 
stock at less than per, 

THE CHAIRMAN: As 9 matter of fact, have you 
issued sny since thet statutory provision? 

MR. SINCLAIR: Oh, yes. At the time that statute 
W288 passed our re Stock issued was $ 65 million; and 
Since 1892 we haq issues wie 1903° 1904, 1906, 1908, 1912 
and 1913; 

THE CHAIRMAN: Yoy were above per in those years? 

MR. SINCLAIR: Yes, 

THE CHAIRMAN: In all those years? 

MR. SINCLAIR: Yes, 

THE CHAIRMAN: I9I3 was the last? 

MR. SINCLAIR: No, That wes the last authorization, 
and we made the issues over the years and we got our final 
authorization on February 4, 1930. But of that authorization 
of $ 165 million we have not issued eny because we had never 
had our stock Sufficiently above par to enable us to do so, 

I just want to make this clear. In Ex Parte 168, 
and this is iy reply to e question Dr, Innis put to me, 
that return of 4,03 was on 9 constructive year, 1949. ‘The 
I.C.C. took it on 8 constructive yeser, Those variouw rates 
of return I gave to you for various roads were on 1948 actuals, 
besed on the information that wos availsble from cases and 
the information that wes filed in those two exhibits referred 
to by Mr, Smith, 

COMMISSIONER ANGUS: Do you know of eny case eny- 
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MR. SINCLAIR: The leading authority on that 
proposition is this Bluefield Water Works and Improvements 
Company versus The Public Service Commission that I quote 
from at pege 25 of my notes, That lays down the principles 
upon which a rate of return Should be fixed. The text 
bookgrefer to that case as a leading authority. That was 
the case of a waterworks oeunenenahien the Supreme Court 
held that a return of 6% wes not sufficient. 

COMMISSIONER ANGUS: TI gee that, Mr, Sinclair, and 
if I may, I should like to quote from page 26 as follows: 

"The public utility 1s entitled to such rates as 

Will permit it to earn a return on the value of the 
property which it employs for the convenience of the 
public equal to thet generally being made sat the 

same time and in the same general part of the country 
on investments in other business undertakings which 
ere attended by corresponding risks ond uncertsinties," 

MR. SINCLAIR: Yes, 

COMMISSIONER ANGUS: That is rather different 
from saying thet s rate of return should be the rate which, 
given our investment, will enable us to raise new capital. 
You ere teking Something that is a rate on many things end 
applying it to a Single thing in isolation. Do you know 
of any case in which that has ever been done? 

MR. SINCLAIR: The only thought that I have on 
that is if we turn to these utility compenies like oan 
electric utility. We will take, for instance, the B.C, 
Electric, Iteannot really be compsred with any other electric 
utility in that srea because it is the only one. In that 
case they considered the various factors es to what would 
be an equitable return, and the credit standing, and the 
Sbility to merket stock was one of the bases upon which 
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THE CHAIRMAN: You give pba case? 

MR. SINCLAIR: f deal with that case, yes, As 
the Bluefield Water Works Case Said, end as I quote om 
I think it is a matter for the exercise of fair and en- 
lightened judgment, I think thet it igs of the greatest 
importance, 

THE CHAIRMAN: Where gre you quoting from there? 

MR. SINCLAIR: Theat is at pege 26, But there 
are other factors that T think I should like to discuss in 
connection with the rate of return of the Cenedien Pacific ; 
and when I ‘come to that point, if there is some issue thet 
I can be of assistance on, I shall be very glad to discuss 
Ly 

COMMISSIONER ANGUS: The reason I am asking the 
question is this, If 2 rate of return were merely the 
multiplier necessary to give you en income which will permit 
new investment , it does not matter what your rate base is, 
Suppose you come forward and ask for 5 rate base of one 
thousand million, and Mr, MacPherson says no, eight hundred 
million is 911 that is fair. Would you not Say, let us just 
have it there at eight hundred million but our multiplier 
instead of being 8% becomes 10%. 

MR. SINCLAIR: of course, Dr. Angus, whet will 
attract capital is an importent factor, but it is not the 
only factor, If it was the only factor, what you sey of 
Course would be true. But then there sre two factors to 
@ rate of return. One is that you have to protect the 
Capital already in the enterprise and treat it fairly and 
the other one ig that you have to have earnings of such a 
rate which enable you to attract capital under honest, 
efficient management end under the circumstances thet sre 
existing at the time, 

THE CHAIRMAN: The last sentence of that quotation 
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on page 26 illustrates whet you mean, 

MR. SINCLAIR: Yes, that is right, There are a 
number of issues that put the Censdian Pacific in 8 rather 
favourable position in regard to this that I tried to deal 
with in my notes; and if T mey, I should like to discuss 
them. 


(Page 23567 follows,) 
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COMMISSIONER ANGUS: [I do not want to anticipate 
too much, but the question I should like to ask is this, 
The rate base matter would apply to both your arguments, 
would it not, that is to say, if what matters is the 
product of the rate base on the rate of return and the 
rate of return had been cut adrift as you cut it adrift 
from anything that happens in other industries, then it 
is indifferent whether the rate base is low and the rate 
of return high or the rate base high and the rate of 
return low as long as you keep the product constant, 

MR, SINCLAIR: I do not mean to cut it adrift 
from other industries, I certainly do not think you 
can look at the Canadian Pacific totally removed from 
other industries, Our needs for capital are part of 
private industry's needs for capital, We have to look 
at the Canadian Pacific in relation to these other people 
who are in the capital market. Therefore I do not cut it 
earift. The only thing is thereis - not a comparable 
Situation inCanada, another railway company side by side 
with myself that I can look to. For that reason my 
difficulty is maybe a little greater, Then cf course 
I have other factors that make it easier, I think, to 
find an equitable rate with the Canadian Pacific, I 
do nct think you can take a railway utility and treat it 
differently than you would treat a communications utility 
like a telephone Company, or a public utility Supplying 
electricity or water, or any other service utility that 
is providing a service under regulated rates, and there 
are many cf those, At the bottom of page 23 and the top 
of page 24 I quote from the transcript as to the fact 
that transfers between shareholders are in the end self- 
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The transcript at page 17828 records; 

"Mr, Evans; Q, Is what you have been 
saying related to the matter of the transfer 
of capital between Security issues, or what we 
may call dilution of equities? 

"A, Yes, I think it is, because it is not 
proper to introduce new capital under conditions 
which will transfer to its providers part of 
the equity which has been built up by earlier 
investors, 

"That may or may not be good ethics, But 
the economist, I think, is compelled to Say that 
any attempt to make such transfers as between 
capitalists is, in the end, self-defeating," 

I submit that on the long run it is clearly wrong 
in principle to consider a rate of return which will not 
enable capital to be attracted for equity issues at a 
price per share approaching the book value per share, 

I, of course, accept the fact that at some periods and 
under certain circumstances, for example in the depres- 
Sion years, equity issues of railways could not have been 
made marketable by any action open to the regulatory 
body. 

This brings me to a point which I touched upon 
earlier and that is that by using an actual cost rate 
base, some modification would be required to reflect the 
changing value of money. You will recall in dealing with 
rate base that I referred to the Conclusions of Dr, 
Locklin and Dr, Bigham, Both of these economists have 
admitted, Dr. Locklin possibly more positively than Dr. 
Bigham, that by using an actual cost rate base some 
modification should be made to compensate stockholders 


for the changes in the value of money, and that the 
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reflection cf the Changes in the value of money would 
be in the rate cf return, 

There is one point which I think should nct be 
overlooked, Fortunately Canadian Pacific management has 
invested the shareholders! money from time to time in 
other than rail investments, some of which have, at least 
in recent years, paid good returns, This has enabled 
the Canadian Pacific common stock to sell at the figure 
it 18 at today, Without other income, undoubtedly the 
common stock price would be extremely and disastrously low, 
The other income is very largely responsible for holding 
the ordinary stock at $18 plus on the market, I think 
today's quote is $18, Rail earnings would not justify 
this price, Other income of Canadian Pacific is a benefit 
to the freight payers because it would act as a cushion 
in the manner described by Mr, Northey Jones in his 
evidence in the 20% Case and would undoubtedly attract 
€quity capital at a lower rate than if the Company was a 
purely rail enterprise, 

I would also like to say that even though the 
Company was for a number of years forced to pass dividends 
on its common Stock, as well as for some years on its pre- 
ferred stock, I submit the confidence of the public in 
the efficiency of Canadian Pacific is at a high level, 
This factor, together with the tremendous advantage of 
other income, has enabled the Company to secure debt 
capital on favourable terms, as witness our last issue 
at 3 1/8, 

Because of the efficiency of Canadian Pacific 
management and its other than rail investments, I submit 
& modest rate of return, in light of the risks of rail 
investment, would enable the crdinary stock of Canadian 


Pacific to be scold on the market at a premium over par, 
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There is the point I wish to make, Dr, Angus, 
that Canadian Pacific is in a fortunate position, The 
Stock price depends on the corporate position and nct only 
on its rail position, The corporate position of the 
Canadian Pacific has enabled the stcck without any rail 
earnings at all tc be six or seven points off par, 
Therefore with any kind of return at all on the rail in- 
vestment that was reasonable or fair it isonly logical 
to assume that capital would have come to the Canadian 
Pacific at a much lower rate than if it were just a rail 
company, I think that would be a factor that would be 
taken into account in determining how much we had tohave 
to attract capital. 

COMMISSIONER ANGUS: But you want the rate of 
return to be such that it would keep your stock at par 
even if there were no outside income, 

MR, SINCLAIR: Quite So, I think that a fair 
rate of return on the rail investment would put the stock 
of Canadian Pacific at par by itself, and that the other 
investment would put the stock very considerably above 
par, That is why I say that it should approximate the 
book value per share which is, Youghly speaking we will 
Say, twice the par value, 

The considerations that are taken into account 
in fixing a fair rate of return have been stated by the 
Supreme Court of the United States in the case of 
Bluefield Water Works & Improvements Company v. Public 
Service Commission (1923) 262 U.S, 679, at pp. 692-4, 
This case was cited in the Ottewa Electric Case by the 
Board of Transport Commissioners, and I wish to read a 
Short extract out of the quotation from the Bluefield Case 
as found in the Board's judgment, reported in 59 
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"Whet annual rate will constitute just 
Compensation depends upon many circumstances 
and must be determined by the exercise of a 
fair and enlightened judgment, having regard to 
all relevant factors, The public utility is 
entitled to such rates as will permit it to 
earn a return on the value ofthe property 
which it employs for the convenience of the 
public equal tc that generally being made at 
the same time and in the Same general part of 
the country on investments in other business 
undertakings which are attended by corresponding 
risks and uncertainties; but it has no con- 
stitutional right to profits such as are realized 
or anticipated in highly profitable enterprises 
or speculative ventures, The return should be 
reasonably sufficient to assure confidence in 
the financial soundness of the utility and 
Should be adequate under efficient and economical 
management to maintain and Support its credit to 
enable it to raise the money necessary for the 
proper discharge of its public duties," 

Wheat rate of return should be granted is a matter 
for the Board, In assisting the Board, Canadian Pacific 
would of course introduce evidence to meet the principles 
that I have been Speaking about. If the Board found as a 
rate base, the actual cost of the investment in railway 
property of Canadian Pacific Railway Company, and applied 
an equitable rate of return to that property, it would, 

I submit, be carrying «ut its duty under the Act and would 
enable railway transportation tc be afforded tc Canada cn 
an efficient and low-cost basis. 


COMMISSIONER ANGUS; I want to repeat my question 
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there, If an equitable rate of return is computed 
independently from what other enterprises are earning I 
can see the meaning of this but if an Equitable rate of 

return is the rate which will bring your stock 
to par, if that is its definition, I do not see that it 
matters what your investment is valued at, and for that 
matter I do not see that this whole calculation matters in 
the least. You could simply go to the Board and say, "Our 
Stock is quoted below par and therefore railway rates must 
be raised," 

MR, SINCLAIR: oh no 

COMMISSIONER ANGUS: Is this not all negligible 
on that argument? 

MR, SINCLAIR; No, that is not my argument, 
with respect, Dr, Angus, My argument is that there is 2 
certain risk in owning the ordinary stock of Canadian 
PeCir1e, That risk should not be made greater by an actim 
of a regulatory body by not providing a fair return under 
all the circumstances, By giving us only the rates that 
they have authorized in recent years they are making that 
risk considerably greater, and I say that is wrong. It is 
wrong under the present Act, and would be put beyond doubt 
with an amendment such as we propose, I want to make it 
very clear that the ability of the Canadian Pacific to 
attract capital must be taken along with all other utilities 
that are regulated and are in the market for capital, 
It certainly was not my intention to make the calculation 
for the Canadian Pacific alone, If I have left that 
impression I am sorry, That is not true, It must be 
looked upon as a utility in the market, It has to compete 
not only with Canadian utilities for money but with American 
utilities for money because it may well be that sometimes 
it would have to go to the American market for money, 


(Page 23574 follows) 
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COMMISSIONER ANGUS: Yes, I understand that 
aspect of it, but if American railways, regulated as they 
are and with the rate of return which has been allowed to 
them, are obliged to sell their stock a good deal below 
par, if they sell it at all, won't that risk carry over 
to the Canadian railway unless it is made Clear. that it 
is regulated in some totally different manner? The manner 
you have proposed is totally different. 

MR. SINCLAIR: Oh, yes, of course, but you see, 
Dr. Angus, I think there is a rather mistaken view that 
may have arisen from some of the remarks of my friends 
from the provinces. For instance, the Santa Be ate 
wanted to make an equity issue today, certainly could make 
an equity issue. The fact ig that it has not required 
one. Now, when you say that American roads have not been 
able to make equity issues, certain of them certainly 
could make equity issues on the market; some of them have 
followed policies of finance that have withheld tremen- 
dously from their Shareholders what they could, what they 
have earned per Share, because they are very frightened 
of a recession or even a depression, and they don't 
want to be in a position where they have to pass dividends, 
as did many of the roads in the 1930's which had a 
tremendous effect on their investor confidence in those 
roads and still has a tremendous effect. 

Now, all I am saying is this, that to be fair 
to the capital that is in the Canadian Pacific, to enable 
the Canadian Pacific to secure equity capital, a fiar 
return on the investment is required. Now, what factors 
the Board should take into account in fixing that return, 
are the principles I have been speaking of. If there 
are other principles that the Board think are relevant, 


of course that is a matter for discussion before them. 


ei tar pies ey 
A caus snl Aen (oe sa . 
 woked ined becg 9 stoote: ae cae oles mi) 
LL Ataow hike te ah Lise yee 32 etna 
ti dort? vsehe ohem at tk sactew calle doe ied 
semen edt troqnem dnotetTrh “lletod omos. at bateluget at a 
| tnenettth stated ab pepe ; 
| 953 VOY gud .aesuce To .80y (HO LAEMIOMTE Sn ers. 
“ tod? woky aadetetm sorter 6, af onedd aabsy t pits 1d | 
sonots? yo to mires edt 4c emos moti masize sval yom 
at Gt 27 apace alt ,eoaateant 10%  esontvorq edt mort 
gales hivoo yLabksdues <qahor aveal ytiups as ovem ot hetnaw - 
bertupet, Jom gad dL dads ek tost. eft .eueal ydtupe ms 
fact ton over abgot ssodaosta seetd Gee MOK nediw .wOM «Sm 
eiakatusa mait Yo ntadves,.couvet gtiups ovem oF Side: 


ovat mod? lo emeg, awettem ont m9 seunet yilupe sisi DinoD 
-gamsit bieatétiw. eved seek esrtarht Yo soltotlog powolLot 
Meta tare. .bisoo vars tentw evoblLoderada atsay mort vinwob hy 
penhisght%, yrov que yous aavpoae .o7ede 19g hemes ved 3 
toh yeddt base .aolsastgal » meve to sat senor 5 Oy <3) 
yebabbtuth geaq oF, overt yor? erect oottiacg p mad ne. cc. Tae 
s, Dect ediw. s'QERs one mh. ehsot att’ to vtem ‘bib a1) | a 
eacdd gi ao; bt tog tod gavett adects mo 3s9%to atlobeameat 
toate auohwemox? o aad Eilts bee absot | 
qieat sd ot seadt ett sit yaiyes ss 5, Fis .ROR, rpent 
eidete of ,oftiesd meibsned or ah ef fede Lettgun edt of g 
qolt 6 .fatigso Ytinpe estas OF epentesd ssibened edt 
so arogost tere (won ,demkmpes at greatest St A oie 
“! \yeamten Jedd gakes? ot goucson, ofak sled, ie oe 
mee Vi ip ancinnns meet mt | 1c 
,tneeolen oe aatd? bosog wats Saat i. 
ide pesca: a 


(made sroted misevoeth we} wee st 
sow) 
> dias 


ww 


ows _—" 

. a og 

t a ’ Aa 
‘ rs ’ 


TP 


= 23515 = Mr. Sinclair 


I don't think that there are other principles than those 
that I have been Speaking about. All TI Say to my friends 
from the provinces, Dr. Angus, is, because of our Situation, 
because of our other income, this tremendous fear of theirs 
that they have to gO a long way to bring the stock to 

par, is not realistic. It would take a very modest return 
on rail earnings to put Canadian Pacific Stock much beyond 
par, in my view. Now, I don't know if I am meeting your 
point, if I understand you, but that is - “= 

COMMISSIONER ANGUS: TI think I can put what I 
have to say in this way, that in your written argument, 
apart from the quotation on page 26, there is no reference 
to other utilities, and in the absence of any such 
reference it seemed to me your argument was open to the 
criticisms I used, 

MR. SINCLAIR: Well, I was deficient in that, 
because my thought was that I was drawing my argument 
into the position where I was going to accept and make 
part of my argument the views of the Supreme Court as 
set out in this Brief. 

THE CHAIRMAN: Now then, you submit in the first 
place that by the law as it Stands, it is the ‘duty of 
the Board to grant you what you are asking for ? 

MR. SINCLAIR: Quite so. 

THE CHAIRMAN: By the laws as they now stand . 

MR. SINCLAIR: Quite so. 

THE CHAIRMAN: Secondly you ask for this amend- 
ment proposed by you, Simply to clarify the law? 

MR. SINCLAIR: Well, more than that. I deal 
with that following what I am coming up to now, the reasons 
why I say we need that amendment and why I say it would 
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rate matters. 

THE CHAIRMAN: There is this question: has the 
Board ever, recognized this legal obligation which you now 
Say rests upon it? 

MR. SINCLAIR: These quotations I gave at the 
commencement of my argument, I say, recognized that. 

COMMISSIONER ANGUS: Are not you saying or very 
nearly saying, that, given the fact that there is no water 


in your stock, that unless the stock is Selling at par, 


any legal limitation on your freight rates is depriving you 


of property rights? 

MR. SINCLAIR: That is right. Well, I think it 
is quite Obvious, Dr, Angus, that a return of less than 
two percent on our inves tment certainly is depriving us 
of property rights. I would say that is pretty nearly 


a prima facie case. 


Mr. Shepard in his argument (Vol. 119, pp. 21559-61 


and 21570-72) made it clear that the Canadian Pacific 


Should be the yardstick in freight rate matters and that it 


Should continue as a private enterprise. Manitoba, as I 
understand their position, are not prepared to accept the 
fact that the rate of return on the rail investment of 
Canadian Pacific must be such as to enable the Company to 
attract equity capital. I think it is fundamental that 
if the Canadian Pacific is to remain a private enterprise 
it must be able to secure equity capital, (I think that is 
basic). I submit that Manitoba's argument really resolves 
itself into this, that , -in Spite of the tremendous 
prosperity in Canada at present and during recent years, 
its undoubted potential for expansion and continued 
propperity, Canada . cannot afford efficient, low-cost 
railway transportation on the only truly economic basis, 


which is that the users of railway services should pay 
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the cost of providing such services. TI Seriously question 
whether the people of Manitoba, with a full understanding 
of the facts, would Support the pessimistic outlook of 

Mr. Shepard, 

AS your Commission knows, it was our view that 
an amendment to the Railway Act was not necessary to have 
the general level of rates provide an equitable return 
on the rail property investment of Canadian Pacific. 

In view, however, of the Submissions of the 
Provinces in regard to what constitute requirements - - 

THE CHAIRMAN: That is where youdiffer? 

MR. SINCLAIR: That is right. 

THE CHAIRMAN: You and the provinces. You say 
the requirements are really this return. How would they 
define your requirements? 

MR. SINCLAIR: For instance, Mr. Shepard says 
there is no duty on the Board to protect the credit 
Standing of the Canadian Pacific so that it can go out 
in the market to compete with other industries for capital. 

THE CHAIRMAN: What does Mr. Shepard, for instance, 
Say are your requirements? 

MR. SINCLAIR: Well, Mr. Shepard says our re- 
quirements are expenses including taxes, our fixed debt 
and some surplus and some return to the shareholders. 

THE CHAIRMAN: Dividends? 

MR. SINCLAIR: Yes, but he does not say that that 
return must be such that it will be comparable or equitable 
in relationto other returns for other industries in the 
money market. Now, I hope I have correctly expressed 
his view. If I have not, I am sure in his reply he 
will correct it. 

In view, however, of the submissions of the 
provinces in regard to what constitutes requirements, 
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important view) and the treatment to be accorded Other 
Income, as well as the submissions of Canadian National, 
(I am putting all these other factors before the Canadian 
National view),it is,the view of the Canadian Pacific 
that the Board should have Statutory guidance in regard 
to Canadian Pacific investment in rail property. 

Counsel for some of the provinces have made 
statements and proposals from which I can only infer that 
it is their view that the Board is not under a duty to fix 
a general level of rates sufficient to provide a fair re- 
turn on the investment of Canadian Pacific in rail property. 
I say that the Board is under such a duty under the exist- 
ing law --- 

THE CHAIRMAN: When you say “under the existing 


tt 


law’, are you referring to any specific part of the Railway 
Act? 

MR. SINCLAIR: Section 325 and the jurisprudence 
of the Board. 

THE CHAIRMAN: You mean you think that in so far 
as the railways are concerned, "just and reasonable rates" 
means just exactly what you say. 

MR. SINCLAIR: That is right. 

THE CHAIRMAN: Rates which will enable the railway 

to @ into the money market with an equal chance with other 
industries also in the money market. 

MR. SINCLAIR: That is right, with comparable 
risks. 

THE CHAIRMAN: Yes, with comparable risks. 

MR. SINCLAIR: And I think the Board in those 
cases I referred to earlier in my argument have said so. 

THE CHAIRMAN: In that case then your suggested 
proposal is already there, you would say? 


MR. SINCLAIR: Yes, but I say that the matter - - 
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THE CHAIRMAN: Of course, in this country you 
bring it down to the Canadian Pacific because it happens 
to be the only --- 

MR. SINCLAIR: Well, it is the only railway com- 
pany of any size that has to have a credit standing. 
The Canadian National does aoe have to have a credit stand- 
ing because its credit standing is the credit Standing of 
the Dominion. That is why I say we are in a unique posi- 


tion, and that is why --- 


(Page 23581 follows) 
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THE CHAIRMAN: What has been your experience in 
the past, then? [I thought it haa not been as fortunate 
as you seem to say now it has been. What has the Board 
done with you? Has the Board accepted your interpretation 
of section 3259 

MR SINCLAIR: No, my lord. 

THE CHAIRMAN: It has not? 

MR SINCLAIR: No. 

THE CHAIRMAN: You told me a while ago that you 
Showed where the Board did admit that they had to provide 
you with a.fair return on your investment; is that soo 

MR SINCLAIR: That is right. 

THE CHAIRMAN: Well, where ig the difference 
between you and the Board, then? 

MR SINCLAIR; Well, of course, you see, I say 
that they have not Siven effect to the principles that are 
laid down in their own jurisprudence. 

THE CHAIRMAN: Although they admitted they had 
not done it? 

MR SINCLAIR: Well, I do not think the recent 
decisions of the Board, in the 21% Case and the 8% Case 
and the 16% Case, have followed the Jurisprudence of the 
Board; I do not think they have. 

THE CHAIRMAN: They have departed, then, from 
[pei r own-->~ 

MR SINCLAIR: From the earlier Statements of what 
was their duty. 

THE CHAIRMAN: Made how long ago? 

MR SINCLAIR: Well, the last statement was made 
in 1927, but the earlier Statements were made in 1914 and 
1922. 

THE CHAIRMAN: So that your amendment, you say, 
would bring them back to the point from which they departed. 
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MR SINCLAIR: Quite SO, yes. And I also think, 
my lord -- I do not want to be unkind, but this harangue 
that has been carried on concerning freight rates by my 
friends has got a sort of smoke screen around this thing, 
and I think they have convinced themselves -- I honestly 
think that they have convinced themselves -- that freight 
rates are now too high, or that if they go higher they 
will be too high. With respect, they have got their eye 
off the true issue. 

THE CHAIRMAN: You are referring to the Provinces 

MR SINCLAIR: pc = ref certainly am. 

THE CHAIRMAN: Then they must have led the Board 
with them. 

MR SINCLAIR: Well, they are very persuasive 
people, they are very persuasive people; and, as Mr. 
Carson says, they have got a little persuader in the Act 
too, in section 52(1). 

I say counsel for some of the Provinces have 
made statements and proposals from which I can only infer 
that it is their view that the Board is not under a duty 
to fix a general level of rates sufficient to provide a 
fair return on the investment of Canadian Pacific in rail 
property. I say that the Board is under such a duty under 
the existing law, that the matter is too important to be 
one that is open to controversy, and that the matter should 
be set at rest by an amendment to the Railway Act. I wish 
to emphasize that it is not our view that the Board's 
discretion need be limited by having the statute delineate 
the method of determining a fair and reasonable rate base 
or what would be an equitable rate of return. I am quite 
prepared to take my chance of convincing the Board on those 
matters. 


COMMISSIONER INNIS: Don't you think you are 
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taking on a great deal in this paragraph? You say the 
matter is too important to be one that is open to contro- 
versy; I wonder if it is not too important to be closed 
to controversy. 

MR SINCLAIR; Well, what I mean by that is this, 
that my friends from the provinces, Dr. Innis, admit that 
the Canadian Pacifie Should remain a private enterprise, 
and secondly that the Canadian Pacific Should have 
adequate earnings. Now, the question of what is adequate 
earnings Obviously is one that will protect the capital in 
the company and enable other Capital to be attracted to 
fr, busy having gone that far, we then see the position of 
Manitoba. Manitoba Says no, Mr. Frawley Says no; they 
say, "That is not right; the Act does not require the 
EOSrTanUte tT Say it does require the Board, but let us not 
have a useless argument about this thing for weeks on end 
before the Board, let us have it .established as the law. 

I say it is the law, but let us put the law, let us codify 
Ley Dub Lt beyond controversy. I mean, 1f+itts. the law, 
let us not have any argument about it, because it is just a 
waste of time. 

COMMISSIONER INNIS: My difficulty is that you 
really make the Board the pre-eminent planning authority 
for the whole economy of Canada if it uses this particular 
yardstick or uses these particular principles which are 
laid down. As I Say, it is really a paraphrasing of 
Clemenceau'ts remark, that war is too serious a matter to be 
left to generals. 

MR SINCLAIR: Well, of course, you See, Dr. Innis, 
that would be true if I were asking this Commission to re- 
commend that they should have in the statute that the Board 
must provide a return of we will say 7 per cent on the rail 


investment, but I am not Saying that. I am saying that it 
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is for the Board to Say what the fair return is under all 
the circumstances and on the evidence we present and what 
they gather themselves. Now, of course, on the other 
point, Dr. Innis, I do not think that the economy is at 
the merey of the Canadian Pacific; I think that the 
Canadian Pacific and the economy are so inter-related that 
you cannot say the fconomy is dependent on the Canadian 
Pacific, but you certainly can Say that the Canadian 
Pacific is dependent on the economy. 

COMMISSIONER INNIS: Jf agree with you completely, 
but I am only fearful that you are introducing a certain 
rigidity in terms of the position of the C.P.R. which may 
be of considerable disturbance to the economy. 

MR SINCLAIR: Well, I do not thihk 80, Ur. Inntax 
For instance, the Board in the 21% Case on the requirements 
base resulted in a return of 53 per cent. Now, I say that 
was too low, but Say that the Board had given us a greater 
amount of ‘surplus or found greater dividends or Something 
like that, and it worked out to 63 per cent; now, they 
could do exactly the same thing here; they could find 64 or 
52 or 73, whichever I was able to convince them or which 
the Board felt was reasonable under all the circumstances. 
I am not making this rigid; I have drawn this in such a way 
that it is not rigid; that is the reason why it is drawn in 
the way it is. 

COMMISSIONER ANGUS: Can you clear this up for me? 
You say the matter should be set at rest by an amendment to 
the Act, but that the method of determining a fair ana 
reasonable rate base and an equitable rate of return would 
be left to the Board's discretion. 

MR SINCLAIR: Yes. 

COMMISSIONER ANGUS: Now, if you have occasion to 


gO to the Supreme Court, by the Act, if your amendment is 
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law, rates must be just and reasonable, and they are not 
just and reasonable unless they do certain things. 

MR SINCLAIR: Quite so. 

COMMISSIONER ANGUS: The Board, let us suppose, 
in exercising its discretion has taken some account of the 
position of the public,of the shippers, has thought of 
rates just and reasonable to them as involving some sort 
of economic expediency. Would you be in a position to go to 
the Supreme Court and Say that was a wrongful exercise of 
the discretion? 

MR SINCLAIR: [I Say no. 

COMMISSIONER ANGUS: Tf beg your pardon: 

MR SINCLAIR: [I say no. 

COMMISSIONER ANGUS: You think So? 

MR SINCLAIR: I Say no, I would not be able to go. 
I would have to go to show that they were taking my property 
wrongfully, that it amounted in effect to a confiscation 
without any compensation. That would be the only way I could 
G0. That is why I have left this in this way; I do not want 
to tie the hands of my friends from the Provinces. 

COMMISSIONER ANGUS: Isn't it your argument that it 
does amount to a confiscation? I think you told me that a few 
minutes ago, if there is a legal limit to your rights that 
Stops you from charging rates that would Bive the best 
return, assuming that you are not earning an income that 
would have your stock at par. 

MR SINCLAIR: That is right; but I have not gone to 
the Supreme Court, and, as you know, with the discretion, 
Dr. Angus, I have to have a pretty strong case before I can 
make out a case of a wrongful exercise of that discretion; 
but I say that it is coming close. I think that we have 2 
case today, but it is one thing for me to think I have a 


case and it is another . thing for me to prove I have a case. 
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That is why I want to leave it discretionary and broad, 
and that is why it is drawn in the way it is, and it is 
no use to turn to me and Say, a8 some of my friends have 
said, that I am back to the position of 1920 in the 
United States under 15(a) of the Interstate Commerce 
Act; I am not. 

COMMISSIONER ANGUS: It seems to me that the 
issue between you and the provinces -- I don't know 
whether you agree with this -- is more or less this: 

Do the words "just and reasonable" import some idea of 
what is economically expedient and of what the economy can 
stand? As I understand it, the provinces Say that they do, 
and that if they do not they should, and it should be 
amended to do so, and you Say that they do not include it, 
and that if they do include it it is expedient that there 
Should be this amendment to make it clear that they do not. 

MR SINCLAIR: Quite so. I say that the economic 
effect of freight rates is shown in the general level of 
the economy, and it has no place in the statute, it has no 
place in a definition of what are just and reasonable 
rates. My friends are protected, in the fact that the 
C .nadian Pacific is part of the economy. You would think 
to listen to them that we were Something that was apart, 
that we had nothing to do with it, and they try to keep us 
in a position where we are not part of it, in the sense 
that we are in step with it, and they have been trying to 
do it for three years, and I must say have been rather 
Successful. 

COMMISSIONER ANGUS: Now, are these rates asked 
for by the Railway Association of Canada -- is that the 
process -- including the Cunadian National? 

MR SINCLAIR: Well, of course, it would be up to 


the Canadian National to say whether they would go along 
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with this; they have always in the past. 

COMMISSIONER ANGUS: Yes, but suppose they would 
not go along with that, with the rates that you consider 
necessary to give you this return; would the rates which 
the Board might fix then depend on the request from the 
Railway Association, or would they be under the statutory 
obligation to fix Just and reasonable rates, and rates 
could not be just and reasonable unless they did certain 
things? 

MR SINCLAIR: That is why I say that this is a 
minimum; this makes this a minimum; this does not mean to 
Say that the Canadian National could not come in with an 
application and say, "We have to have a return on our 
investment." I say what this will do is say that any 
rates you fix cannot be lower than, any general level of 
rates you fix under this amendment cannot be lower than, 
and that leaves my friends from the Canadian National or 
the T.H.& B. or the Algoma Central--- 

COMMISSIONER ANGUS: As I understand it, you mean 
that this would enable the obtaining of the level of rates 
that you think is due, even if the other railways did not 
Join with you in asking for that level of rates? 

MR SINCLAIR: Quite so. 

COMMISSIONER ANGUS: And that they would be 
forced to charge that higher level of rates even if they 
did not want to? 

MR SINCLAIR: Well, of course, Dr. Angus, I think, 
looking at the Canadian National and the Canadian Pacific, 
that they would not be in a position to charge less. I do 
not think that they would be in a position to charge less. 
I am confident of that, because I of course believe that 2 
return on their cost includes 2 return to the people who 


put up the money, and that is the taxpayers, of whom I am 
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One and of whom the Canadian Pacific is one. 

COMMISSIONER ANGUS: But Suppose as a matter of 
policy they wanted to charge less. Mr. Fairweather has 
told us that he does not agree with Mr. W-lker, that he 
thinks rates cannot be raised without damaging the 
economy; and suppose you have gone ahead and got your 
ceiling, the high ceiling that you think is justified, and 
the Canadian National, not agreeing with you, charge 
lower rates; you would have to meet their lower rates, 
wouldn't you? 

MR SINCLAIR: That is true, I would have to meet 
them, but that would be the same as Canadian National 
Saying that they were going to take moneys from the tax- 
payer, because they would certainly operate at a deficit 
under those circumstances. They would be taking moneys 
from the taxpayers to subsidize only one part of the tax- 
payers, the shippers and receivers of freight. That is 
what it amounts to, and I do not think the Canadian 
National would do that. I do not think the People in this 
country would stand for it. It would certainly be an 
unrealistic approach to the operation of a railway. 

We do believe that by following the rate base- 
rate of return technique, many of the problems such as 
Other Income and apportionment of dividends, which have 
proved so vexatious in the last two rate cases before the 
Board, would be overcome. We are strongly of the view 
that once a rate base was established, the Board would be 
able to deal with rate cases -- that is, general revenue 
cases -- in a much more expeditious manner than it has 
been able to do in the past. 

Canadian Pacific therefore urges your Commission 
to recommend to Parliament that just and reasonable rates 


must be rateswhich, taken as a whole, provide a fair return 
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upon the investment in railway property of Canadian 
Pacific Railway Company, and to accomplish this we suggest 
that you recommend that Parliament enact legislation to 
the effect of that proposed by our suggested amendment 

to Section 325 by the addition thereto of subsection t 
as drafted. 

I now turn to the second of my subjects, and 
that is Traffic Matters. Those arise under clause 2(b). 

Traffic Matters - Rate Structure 

Clause 2(b) of P.c. 6033 mentions a number of 
Specific types of rates and it is my intention to now 
discuss these rates and others which make up the Railway 
rate structure. 

I think it might be useful to recall to you an 
extract from the evidence of our Chairman, Mr. Walker, at 
the opening session of the Commission on May 2nd, 1949. 
Mr. Walker said, (Vol. 1, p. 12); 

"The freight rate structure of Canada upon 
which the railways primarily depend for their 
revenues, since passenger traffic is relatively 
unremunerative, is by no means the hodge-podge 
borne of accident or expediency which it is so often 
Sald to be. It has been regulated for the past 46 
years by an independent tribunal presided over by 
2 great many men of outstanding ability whose judgments 
command respect and are consistent alike with reason 
and with the decisions of similar tribunals throughout 
the English-speaking world. Those decisions, we 
Suggest, will not lightly be disregarded by the 
Commission." 

THE CHAIRMAN: While we are there, this is not 

quite pertinent now, but I would like to know: Can you 


remind me of what figures the Canadian Pacific gave us of 
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this passenger traffic deficit? You can get it later, 

MR SINCLAIR: I will have it looked up. of 
course, when you speak of deficit, we are not Saying that 
it operates at an out-of-pocket loss, you know. 

THE CHAIRMAN; You are not Saying it operates at 
an out-of-pocket loss? 

MR SINCLAIR: No. You recall Mr. Walker said 
there is a great deal of dispute as to whether passenger 
traffic is--~- 

THE CHAIRMAN; Well, he says it is unremunerative. 

MR SINCLAIR: Relatively, relatively unremuner- 
Bvive. 1G is relatively to other types of traffic moving 
over the railway. 

THE CHAIRMAN: Yes, but when you use the word 
"unremunerative"--- 

MR SINCLAIR: That does not mean non-compensatory, 
of course. 

THE CHAIRMAN: It does not mean non-compensatory? 

MR SINCLAIR: No. You See, it may not bear its 
full proportion of cost. 

THE CHAIRMAN: Well, I do not want to get into an 
argument; I want to get those figures you gave me. 

MR SINCLAIR: All right, I will see to that. 

Now I would like the reporter to take into the 
record the next part, and I turn to the bottom of page 31. 
(Portion taken into the record follows): 

By its charter, Canadian Pacific must forever 
Operate its railway efficiently. (44 Vic., Chap. 1, Clause 
7 of the Schedule) Under the Railway Act (Sec. 312) the 
company is under a duty to provide adequate and suitable 
accommodation for receiving, carrying and delivering all 
traffic offered. Traffic must be received, forwarded and 


delivered with due care and diligence and without charges 


_ ke 
ay : ll * (he ime ou aD 


uy, SHEP aitterd “omuessea 


é Oya a 4 


2 
gf 9E oven Efty Ty RERIOMTE fa | ky 
Nhoge vay new .semsoo 


* > * 7 


yItyep faq sxe ew «Ftotzen 2A 


ae 


[we 4) 
od 
== 


wordt ugy .a80f taxpege 20~- dH2 4 ae de aegeireqo wr 


| , S : WAM AT alto oer ‘ 
i reugy deyogg:to-dwo ge 


i~ 
~ 
ewe 
a oe 
, 
— 
“a 
=a 
o- 
| 
J 
wv 
us 
“@) 
~ 
© 
ce 
1 
= 
-O 
“36 


r te ~~ A YT AT 
biog qevig .aM ifpoem Hae 0m sft pTGhte Mm 


: aan ae an? 
im ry 4 1358! : = 17% ne o2 BE evugs Ih 49 £89) uf ors Fi] el yroqd 


» 
iV 
1 © 24% , ~ erie 
+S T + * - al a ‘hb 4M a4 / BD am 
> ,, ovtieress ty Sl Jl ayes Si eit 5 SMART Ms . 
. - ¥ | es : 
= / . - . r a : ry 
4 iis Trniv % - f t : = t ei oy Z h 5 J . hes re * Jonge & 
f * 
1 
* | ? ' we ae 2 sive : } Bi tt - J ? 
afl " 19 of gs OVETE Y Bf q 
; if vo 1 ae ic B5q if I Dh be os ef , ¥ t 
, i 
aaa ~{ ' 
; . yowl ist ‘ z i= Q 
: YJ . . 
a x 
f 
| iw dud .geY :MAMBIABD SRT ; 
oe Ce y banal a an g@ "5 oP é ai 3 
u a Lat . : t 
‘ j : Tr aeienae cus" 
| — Tolt> wit 
mt 
j p “* . 
| h tent sS2AcMMe # 
‘i’ 7 ‘ag & 8 r- . " 1 ha es Sh - - ye ae 7 F i he ‘ rate F 


At nm # ‘7 
we > + Yi Le oe wel 
I wrotsuqsqmon=Ho on ton eogh Gf SRAM Nees 
a tae’ ; 
i —~" Ty 
' % tans y SRL ALAM TS ae 
> 2 Joh Yee imal aris ride i 
Oni f Ff pe 
7 ts 4 ‘t iam: 7g 4. debt A 
aeRO 5 
. bMS ey fy a, in 
e ™ 
+ ~ he : bd bf hy | AR : 
as is odnt vox of tanw fon Oh T .tioW sR AMD aie 
‘ . —_ ‘ rey « 
cm tree poeuerd eraodt gon of tJasw Ll . cao 
7 “Mii se ¥v oh ad oF br tM - } - 6 ous Tae ay 7! cated » “ah o« 
7 Ca | ? ; 7 re 
. a ab r rf ¢ v ba $4 
ied O¢ i430 sie+? Bere? iy gi fal AD tae 


aeok! Tare wee txan act Broce 
od add ot aryt I -boe ,3asqg see sft Bros 


(awol lot bropet ont odai hae aolsrogy | 


- a Mw ENDS St 4 


’ 


>* - > ee ec esis -- 
oltttoed metS iT? F 9 “ Oa TOE ye ' ¥ 


: . * J , < - 
.qstd ,, 98 BP) ae vawl beer aid mg he 


Stem Seat . 
song 


i 
ef 
¢ 

« 

<= 
enlt 
~~ 
nm 
pe | 
op 
Neste, 
ae 
me 
Q 
4 
ae 


ag cue payers 2 ae 6 aes at Nemo 
ben galeiree eBoy te9St Ape pape 
.bevisces 4 pay oPteeR sbaxetto ofthe 
+ das OnE hee: gseg 


bald ie patent 
an: 


4, 


ree 


-23590-A- Mr. Sinclair 


that are unjustly discriminatory or unduly preferential 
(Sec. 316). Railway lines cannot be abandoned without the 
approval of the Board ( Sec. 165A), and services cannot 
wholly be discontinued without the Board's approval. There 
are a number of other sections of the Act which give the 
Board control over railway facilities. The Railway Act 
makes it abundantly clear that a railway company is 
compelled to operate its railway enterprise and as a 
corollary to this obligation is the right to receive just 
and reasonable rates for traffic carried. 

The shippers and receivers of traffic moving over 
the Canadian Pacific are constantly requesting better and 
faster service to meet the needs of modern business. 
Canadian Pacific is attempting to meet these requests and 
Mr. Newman (Vol. 93) has given considerable evidence in 
regard to the capital program the company would like to 
carry out to improve facilities and operating efficiency 
if sufficient funds can be made available. Professor 
McDougall (Vol. 94, p. 17836) expressed the view that 
railway means are so restricted "that wholly certain and 
valuable savings from new capital investments are 
inhibited". 

An examination of the matters coming on for 
hearing before the Board will show that few complaints are 
directed towards the provision of railway facilities or the 
handling of traffic. By far the majority of cases deal with 
the matter of rates. This is not, I submit, because railway 
management has been any more effective in providing trans- 
portation facilities and service than in dealing with 
the charges for such service. It arises because of the 
fact that shippers and consignees are forever anxious 
to secure rail transportation at the lowest individual cost 


and they will not make the effort or are not interested in 
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looking at the rate Structure as a whole. 

Your Commission has heard a welter of complaints 
about freight rates, both as to their level and how they 
are made. One might wonder, I submit, with some 
justification, if the complaints that are made are 
sound, how Canada has prospered to the tremendous extent 
that it has. 

Complaints concerning the general level of rates, 
as well as individual rates, are much more persistent and 
numerous when there is an abrupt change in the price level, 
which necessitates wide changes in rate charges. This was 
the experience during and following the First World War. 
During the Second World War, rates were frozen until 1947, 
and the concentrated Opposition to an equitable freight 
rate structure which has manifested itself in connection 
with the proposals of the Railways for rate changes is, I 
Submit, intensified because of the fact that rate charges 
did not increase as quickly as prices generally. 

Canada has, for some years, been in a period of 
rising prices. Increased prices have resulted in increased 
costs of providing railway service. Freight rates cannot 
be immune to these changes in the economy. As the R ilways 
are a regulated industry, increases in their charges are 
given the full floodlight of public inquiry. Canadian 
Pacific does not suggest that this is wrong. What is wrong 
is undue obstruction and delay born of an unwillingness to 
face the necessities of the situation. 

Some of the amendments which have been suggested to 
the Reilway Act by the Provinces and others would, I submit, 
not only have 3 disturbing and detrimental effect on 
Canadian trade and commerce, but would hamper 2 reasonable 


level of rates being established under which railways could 
Secure the revenues required to provide the most efficient 


transportation service. (Page 23591 follows) 
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With your permission, I propose to discuss the 
rate structure in what appears to me to be 3 logical sequence, 
In dealing with the various parts of thet structure, I will 
discuss any treffic amendments that heave been Suggested, 

The freight rate Structure is based on three types 
of toeriffs, as provided in Section 328 of the Railway ict. 
These sre Standerd, Special and Competitive, 

Another factor besic to Class Rotes is the Freight 
Classification, which is provided for in Section 322 of the 
Act. In Canada there has been a standard freight classific- 
ation since 1884, when Canadian Preight Classificstion No. 

1 became operative, The first Classificetion submitted 
for the approval of the Board was Cenadisn Freight 
Classification No, 12, which became effective on May lst, 
1903. (Present Classification No. 19 has been in effect 
Since June 15, 1937). -- Although since thet time there 
have been twenty-one Supplements, five of which sare now in 
force. -- The Boerd, I Submit, has unfettered jurisdiction 
an Classification matters and has approved the existing 
Classification end must epprove all :changes before they be- 
Come effective, All ratings in the Classification apply 
uniformly throughout Canadas, as do sll Rules, with the 
exception of the Mixed Carload Rule, which has 3 different 
application in Eastern then in Western Canada, 

The difference in the Mixed Csrload Rule is of long 
Standing. The position of Canadian Pacific on this matter 
is that it has no objection to the establishment of 3 
uniform mixing privilege throughout Canada. (po. For 
Appendix to Part I of Canedian Pacific submission). Mr. 
Jefferson's evidence on the mixing rule may be found in 
Vol. 81, pp. 16142- 46, ‘The approval of the Board would 
undoubtedly result if there wes sgreement between all 


Shippers sand consigntees and even without sgreement the 
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Board could, under existing lew, order a uniform mixing 
rule made applicable throughout Canada. 

I would refer the Commission to the Judgment of 
the Board in General Order No.421 of July L7th, 1925, 
dealing with "Approval of Canadian Freight Classification 
No. 17", The Board, in its Judgment, gives a complete 
history of the Mixing Rule from 1893. This cen be found 
in Volume 15, J.O.R. & R., commencing at pege 181, 

Mr. Shepard (Vol. 118, pp. 21416-7A) suggests that 
the number of classes be extended so that the standard rates 
would include 311 the existing cless rates and "s large 
number if not all of the present commodity rates", Canadian 
Pacific is definitely Opposed to this proposal. Our view 
is that we require the three types of tariffs Specified in 
Section 328, 

Mr. Shepard might have left the. inference that 
Mr. Jefferson Supported Manitoba's ‘proposal. I say this 
is not so. What Mr, Jefferson did support was the 
possibility of working sdditional classes into the classi- 
fication. He did not at any time envisage having 311 the 
class rates that ere lower then standard and a11 the 
commodity rates put into the standerd mileage rates. To do 
this would create rigidity in the rete structure. The 
changing of commodity rates to class rates is summed up by 
Mr. Jefferson in Vol. 82, p. 16328, in this way:- 

Here he is referring to the experience in the United States. 
"I don't know how they are going to work it all 
out without s dislocation of industry. I don't 
know. That is Something that remains to be 
seen, My belief is it is a long way off yet." 

THE CHAIRMAN: Will you clear up one point for me. 
A few sentences up you say: 

"Mr. Jefferson...did not at eny time envisege having 


| 811 the class rates that sre lowe:r than standard and 
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i se! bo tae Mr. Sincleir 
all 
/the commodity rates put into the standard mileage 
rates." 

MR. SINCLAIR: Yes, 

THE CHAIRMAN: Would you explain to me whet you 
mean by a class rate that is lower than the standard rate? 

MR. SINCLAIR: One is the distributing class rate; 
another is the terminal class rate and enother is the com- 
petitive rate, 

THE CHAIRMAN: You are putting in the competitive 
rate, 

MR. SINCLAIR: No, I will put out the competitive 
rate. You ssked me for some thet were lower, 

THE CHAIRMAN: I am asking the distinction you 
méke between class rates, standard rates. 

MR. SINCLAIR: Stoendard mileage class rates are 
the maximum. Below them ere the distributing class rates, 

THE CHAIRMAN: That is what you mean, 

MR. SINCLAIR: And then there ere the terminsl 
class retes., Then there are the commodity retes, end there 
ere two types: commodity mileage class rates and point to 
point specific commodity rates, Mr, Shepard does say that 
they would move all the rates up into the standerd class. 

THE CHAIRMAN: TI see thet. I just wanted to have 
the distinction you ere making between standard rates, class 
retes and commodity rates. We have the three different rates. 

MR. SINCLAIR: Thot is rignt, 

COMMISSIONER INNTS: I suppose the next section brings 
that out, 

MR. SINCLAIR: In principle we agree I am happy 
to say, with the views expressed by Mr. MacPherson on this 
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CLASS RATES 

It seemed 8ppropriate to me, in dealing with the 
various types of rates, to first deal with cless rates, 

Class rates have been in effect since the earliest history of 
railways in Canada, In Eastern Canada, on the Conedian 
Pacific, they were influenced by the rates already in 
effect on the Grand Trunk, which divided traffic into four 
classes. In Western Canada the class rates which were first 
applicable on the Canadian Pacific were those put into effect 
on sections of the Canadian Pacific ‘built by the Government 
of Canada prior to the formation of the Syndicate which 

later formed Canadian Pacific Railway Company. 

Prior to the Western Rates Case in 1914, there was a 
different scale of class rates in Manitoba than in 
Saskatchewan - Alberta, In British Columbie there was a 
higher scale applicable until 1949, when the Prairie scale 
became operative in that Province, Terminal Class Rates, 
which involve the use of construction mileage are operative 
On troffic moving between Fort William and Western Canada snd 
between Vancouver and Western Canada. The Fort William 
terminal rates also apply on traffic moving between Eastern 
and Western Canada. There sre also Competitive Class rates 
which are operative during the season of navigation in 
Eastern Canada to meet water competition. (Between Montresl 
énd Toronto snd Hamilton end intermediste ports served by 
fri cls.) 

The basic Class rates are the Standard Mileage Class 
Yates. These rates require, under Section 330, prior 
epproval of the Board before becoming operative. They form 
the ceiling above which no rate can go. While these rates 
are the maximum retes, very little traffic moves on then. 
The amount moving on them cannot be closely estimated until 


the Waybill Study has been completed by the Board of 


(yn 
| 7 rie ee La) : : ; y 
odd tty aiilesh at .om od stelyqoiggs huiinee ae i 


acter sacle Agtw feeb textt o? ,aeted to sage suottey. _ 


gaOus 
_, 


so ed? gomtea. toet3S mz mee od ‘oved gudax ane 7 


7 
e 
7 


‘ a. 
bok 


qo ywroga ba apes 
’ : 7 
?, anfhaccd eddy ao .sehanss mages al .shenso at eyewLier 7 


i yt ats gates off vd. beoneultal ovow yous potttoe! 
<4 Debiveb doldw .aauwtT bast ait io toatte 
teonit% ovow Aotiw eodsa eseanflo wi? absnst axotecw al ,eoagelo 
gostie etal tuq seo? etew sittoct asthsene) oag mo ef{daotiqgs 
 YnomrrevoD onfd vd Thied ottfost geibansd sit Jo pnotzog8 10 


’ 
tenthave odd Yo sottemze?t sdt of roliq sbenso 2a 


. : ce a th anah an 
Zs, wosqee? yawlish oL1t9e4 astbens® boarot stevel 
ao Yawsd 


9 eew ouorld .4£0f ab cged seve mredeeW anv OF 108d 


edotiacsM al eaten eeelo To afpos tnoxa IIIS 


+ etdmulo) deisieh txedLA,- Meverovenss 
eon et od cody ,C#eL Ibtaw efdeniiggs efsve totgte 
. ,sogeH esslS Lentucet oonlyort teddy af svidetegqo om oJ 


Gb 


i 
ayidaxego ove smeutim gatdourstaago 49 98M edd avfoval Aotdw, 


hive ebace> cexogeoW bas wstifiw a¢o4% seowsed snivom oftisi? a9 
x tad “hie fi . g 

. welttrw daot off ebenad sirodeaaw hte gevvooney noswied 
test eowd t waivom otttexd sto ¥iage o#is aS a at ferntam hy 


W390 RMLVE 


. . is ’ 
netay enafd sv fdttaqmoS. asia ot¢6 syonT ,sbened mi92 j29% oie 


£9 . - 
+ potteantven to mowsen oft aitiaub gviveiego ors co Dew 
. 2 % 


bn 
i. 

By 

é 

i 
ry 
“eet 
QD 
bc 


' } Z 
esticomM moaswis &) notikteqneo %9I6w soon -o8 shemed Ni908G8 
i 


“ogat bus cotitwed bre otno10T Of 


(1. Sieh 


% 1 i? 7 > Prey te 2 
At) bayiss 8 TOG SIs D5M 


{bh Sys * 


a ee eS ee na 


rotsa OFF sotdooS sobay ,ethupes negse eeenT Bam 


sgeoliM bueorese odd oF6 BeTer ascidQ ofesd aaT o 
er ‘ ’ 


\ 


ovitsnedo setmossd osoted t breod eft To i Sd 3: 


gates ssolt sifdW. ,om med 2pS1, 08 doidnw evods anittes 3 


¢ 


iid to eovom otttent sltskt ‘Ytevy .eotsa- erbicrnhs aay 


Livny bodumtses ytowofs od tonnes moll’ £19, satvom tavone 
ta Hueco od? Yd bedahqued need oot. youde ‘tera 


{ at 


- ‘ 


a bs ie 


a 


= 23595, - Mr. Sinclseir 


Transport Commissioners, This Study is one which the Board 
is condueting in connection with the General Freight Rates 
Investigation. 

On 9 mevenue basis, Mr. Jefferson, at p. 15749, 
Vol. 79, stated that: "It would be less than 54," 

And on a volume basis I think the estimate is something 
under two per cent, 

While the evidence is that very little traffic 
moves on the Standard Mileage Class rates they are most 
important as they ore the foundation of the rate structure, 
because, first, they are epproved by the Board before 
they go into effects Second, other rates are related to them, 
for example, distributing class rates in Western Canadas; and 
third, the commodity mileage scsles are also related to the 
Standard rates, Whot I om Saying is that stendsrd rates : 
ere the key rates upon which many other rates ere based. 

THE CHAIRMAN: Would you say those retes filed 
under Section 330 and founda by the Board must pass the 
test of just end reasonable? 

MR. SINCLAIR: Yes, my lord, 

At present the Standard mileage rates are not equal 
thougho ut Canada; some stendard mileage rates are higher in 
the East than in the West end many are higher in the West than 
in the East. The reason for this disparit.y 1s, in part, 
historical, and, in part, on account of differing circum- 
Stances and conditions. Alberta, by its proposal to smend 
Section 329(1) of the Railway Act, would preclude any 
variation in the Standard Mileage Class rates and make 
equalization of such roetes mandatory. Canadian Pacific is 
Opposed to this proposal and I propose to deal with it 
further when discussing equelization, In our submission, 
Section 329(1) setting out what the standard freg ht tariffs 
ere to specify, Should not be used as 2 section dealing 


with equelization, 
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Manitoba (printed brief, page 120) end Alberts 
(Vdd 4121. m., 21912) would abolish the present standerd 
mileage class rates, Mr, Frawley would Supplent the 
standard mileage with a scale opproximating the present 
distributing class rates, 

THE CHAIRMAN: Are you coming back to these 
proposed amendments of Alberts? 

MR. SINCLAIR: Yes, f am going to deal very 
carefully with the amendments of Alberts under equalization, 

THE CHAIRMAN: All right. 

MR. SINCLAIR: Mr, Frawley would Supplant the 
Standard mileage with s Scale approximating the present 
distributing class rates. He said that the railways had made 
out no case for the retention of both the stendard mileage 
and distributing class rates, 

I find thst hard to understand, Nhy should we have 
to make out a case for something that has been proved to be 
the basis of our rate structure, I thought it should be the 
other, and that Mr, Frawley has made out no case for the 
abandonment, 

THE CHAIRMAN: What do you mean? 

MR. SINCLAIR: I think he has made out no case to 
have the standard mileage and class rates removed, If 
there is ony onus, certainly for a case to be made quis 4 
rests on Mr, Frawley; and he has had no evidence concerning 
the necessity of dispensing with the standard mileage 
Class rates, 

Mr. Shepard (Vol. 118, p, 21417) is suggesting that 
most, if not all rates, either class or commodity, be pub- 
lished es standard mileage class rates and the only rates 
not so classified, would be competitive rates which are to 


be published in special tariffs, and some other minor rates, 
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I think, such as development rates. 


ony re i . ne ry 
aes ~ oar Hyp on 


edasvia dae (OSL dna ceed od cela 
erebacie dnseona’ ond natiods ‘bavow (eters amid 
ond dnelaque dkuew yolwert oe ssoter eset saeehia : | 
dnsaorg ‘oct acaba ofeoe a fbr opesite brsbacta 
1 aovet easts setsidtdelh 


. 
‘Rady 


| sasdd of aosd Babmoo gon ota SWANSEA. ST 1, Pee 
te fedrodfA 40 dstesieinaes’ ‘donogona | 


vaov L698 of Snfog ‘as. I. .8e¥ THIAIOUIS . AM 
, .ftotsestfeupe tsbav ested ila to ginaabaome ont dottw ytiutesse 
teeter ILA :WAMALAHO aHT 


ait dnsiqque bLeow yolwerl . ai fALAIOUIS AM 
‘; dasesiq sdd gukdeminotwggs slack e ddiw oaeolin beckelde” 
sham bed evewlier of3 tedd bise of eaoder secto anisudiwtelb 


sgsoitm bxsbueta ond ddod To sotsaetet ong sok gaso On 0 | 
,eotey easio gatdudinseth §=6bne © 

sve sx bIvorta yh  paetexobae of Bred cede batt T a, 
} f 


ef of bevorg, aeod den todd gaiddemoe 10% se80 6 duo suse OF 
4t od Bivocs st sdgvors I .savtewade eter a0 to ateacd. ort 


we wet 


ee dt xo% send on duo obem esti Yolwert vam gens bre , Tedto 


» tromnobiteds 
grissm yoy 'oR telW {MAMALAHO GBT 

o¢ s¥¢0 om duo obem esd od sintdd Tt SALAMIS . FM 
Sl ,bevomet aeedor Basie bas ogeolie: Desbante'ot9 * over 


ft yoo absa o¢ OF ghad e xot ‘vinkesze> _ alo Ure ab’ 


if 


giterisenos sonmebive om bun ser otf poe :yolwevt .aM mo ¢ sl 
saseitm buebuete oad asin gautaneqeib Yo yttesooon ef 
| yeotsy need 

| y exis oniteosave ef (THES oq i. S£E -fov) peeoqodté eM 
atu o¢ .vtibommes 10 essto xotid ie qastor Ife ton: ete. 
sotex ¥ino eld bie eoder seclo ogesiin’ brebasta ec a 
ot ote dokdw sods ovitkeognuoo ed bEttow: eboltiedsie | 
{geste vomte tarito cmon bes arieved” fezepae! beta 


totet soe press “4 ane 


i 
re 


- 23597 - Mr, Sincleir 


The stendard mileage class rates ere fixed - they 
are the maximum rates and can only be changed by an order of 
the Board. To Classify most if not ell class and commodity 
rates es standard class rates would be to straight-jacket 
the rate structure to such an extent that the railwseys and 
industry in general would be placed under ea most severe 
handicap. I recall to you thet part of our brief that 
deals with board approval end the evidence of one of the 
men in Vancouver. Our submission is that the standard 
class rates, the distributing class rates snd the commodity 
rates are all necessary for flexibility in the rate structure. 

The Distributing Class Rates which sre covered by 
Special teriffs, have been a matter of much discussion, 
particularly during your Commission's hesrings in Western 
Canada. There is a difference between Distributing Class 
rates in the East ond in the West. 

Distributing Class Rates in the West were prescribed 
by the Board in the Western Rates Cease in LORI, 2h OCR I 
123, at 15% below the Standard Class rates. In the West, 
Distributing Class rates are only applicable from the 
recogniged distributing points. (i.e. Recognized by the 
trade and the railways.) 

Distributing rates in the West ere admittedly not 
generally applicable on traffic moving into distributing 
centres. However, where there is an industry or 9 con- 
tinuous movement of any commodity from other than 
distributing points in Western Cenads, the Roilways pub- 
lish on such movements Special Commodity rates, equal to 
the Distributing Class rates. 

In Eastern Canada the Distributing rates sre known 
88 Schedule A, or Town Tariff rates. These rates were pres- 
cribed in the International Retes Case in 1907 (order 3258 


of July 6th, 1907). Schedule A rates sere applicable 
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between the points named in both directions, They also 
apply to end from intermediate points until the Standard 
Mileage Class rates make lower, 

I should say, at this point, thst the sub ject of 
Distributing Class rates igs 5 matter that I will deal with 


again when discussing Rate Equalization, 
COMMODITY RATES, 


The second major type of rates is Commodity Rates. 
These are of two kinds: 
1. Commodity Mileage Rates, 
e. Specific Commodity or Point to 
Point Rates, 


On @ volume or revenue basis commodity rates sere the 
most important type of rates in the rate structure,as they 
move, by far, the lorgest proportion of traffic. Commodity 
rates are designed to meet particular conditions and to meet 
the needs of industry. They are put into effect where the 
treffic will not move freely under Class rates. No one has 
Suggested that Specisl rates should not continue to form 
pert of the Canadian rete structure but Manitoba proposes to 
strictly limit the type of rate which could be a Special Rate, 
Proposals have been made by Alberta as to the equalization 
of all Special rates and by Manitoba to include in the 
Category of Special all competitive rates. I propose to deal 
with these proposals later in my ergument. 


I now turn to the subject of equalization. 
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EQUALIZATION 


Our written submissions on this subject may be found 


in Part II, pp. 64-82, Mr, Jefferson's evidence can be found 


in the following volumes and peges of the transcript:- 
Ole (4, pp. 15101-02; Vol. 76, pp. 15389-4409; 
Vol. 79, pp. 15768-72; Vol, 80, pp. 15929A-40; 


pp. 15825-29; 


WoL 82) lipp, U6eh9257; ; 
pp. 16326-30; Vol. 84, pp. 16535-46, 


Vol, 83, pp. 16412-32% 


The differences in tolls between different regions 
and within regions are based on practical conditions of 
both en Operseting and Traffic neture, 

As I pointed out, dealing with class rates, there 
was at the outset a different basis for the rate structure 
in Western Canada as compared with Eastern Canada. The impact 
of water and competing rail transportation in Eastern Canada 
was taken into account in the Eastern Canadian class rates, 
This was found to be a fact by the Board in 3 number of cases, 
including the General Freight Rates Investigation of 1927, 

17 J.0.R. & R. 131, Chief Commissioner McKeown at pe0d36. 

Throughout the history of regulation of railwoys in 
Cenade, the aim of the Statute, the regulatory tribunel and 
the reilways has been towards equalization. That there were 
at one time fairly substantial differences is admitted, 

The Board, in dealing with the complaints erising as 
to disparity between the east and the west, held that the 
disparity was Justified even though they cic aby giving 
different percentage increases and decreases between rates 
east and west, lessen the amount of dispority. Mr. Jefferson 
dealt with the effect of the Board's decisions from the 
Western Rates Cose in 1914 down to the 8% Interim Increase 
Case of 1949 (Vol. 76, p. 15390). His Exhibits 171 end 172 


Showed the effect of these judgments on the rates in the 
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East, in Prairie territory and in Pacific territory. You 
Will recall that there W8sS 8 distinction between Prairie 
and Pacific until 1949, Exhibit 171 summarized them in 
this way -- that there Wes a percentage increase in Ontario 
and Quebec of 147% compsred to an increase of 97% in 
Prairie territory  anq 51% in Pacific territory since 1914, 
The question of a dispsrity in burden ceused by 
freight rates, East vs West, has long been 2 matter of con- 
tention. What disperity there does exist at present, if any, 
can only be determined after the results are known of the 
waybill study now being conducted by the Board. We will 
then have a3 basis of Seeing whether the burden is heavier in 
the east or in the west. You will recsll thot Manitoba in 
their printed brief (pp, 125-29), based on 2 statistical 
analysis end excluding grein traffic, for the year 1948, 
Showed a disparity ogainst the west of 62%. We pointed out 
in our written submission (Part II, pp. 64-68) that the 
Statistical analysis Was subject ‘to a large number of 
frailties and could not be accepted without considerable 
reservation. Those frailties were admitted by Manitoba's 
witnesses, However, sdopting Mr. Moffat's statistical 
method with its weaknesses end bringing it down to June 30, 
1949, ana including Srain, there was prectically ebsolute 
equality of burdem, the difference being .003% (C.P. Part II, 
P.- 66). You wilh recall Exhibit 289 that was filed by 
Mr. Evens on May 19 brought it down to Februsry 28, 1950, 
and there has been practically no change; it is now .75% 
Bead of .003, which is insignificant in view of the 
figures and the Statistical program. The point I wish 
to make is that under the present law substantial uniformity 
of burden has resulted, There sre no doubt differences 


between levels of class and commodity mileage rates between 


the east and the west. Thst does not say thet substantial 
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progress hes rt been made towards uniformity where uni- 
formity is possible. On eccount of the basic differences 
in conditions et the outset ana et present, uniformity in 
tolls is 9 matter that inevitably develops slowly and I 
submit that it is only proper thet it should, 


(Page 23605 follows). 
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The fact that further progress towards uniformity 
can in all likelihood be made has been recognized for 
Scme time by Canadian Pacific, In support of this I 
need merely to point to the fact that in the 21% Case 
(as stated at p. 68 of Part II of our written submission) 
the Railways pointed cut that they would welcome a 
General Freight Rates Investigation after the conclusicn 
of the revenue case, In April, 1948, the Governor in 
Council under the provisions of the Railway Act directed 
the Board, in the words of the Order - 

", . . to make a thorough investigation of the 
rates structure of railways and railway companies 
which are under the jurisdiction of parliament, 
with a view to the establishment of a fair and 
reasonable rates structure which will, under 
Substantially similar circumstances and con- 
ditions, be equal in its application to all 
persons and locations, so as to permit the 
freest possible interchange of commodities 
between the various provinces and territories 
of Canada and the extension of Canadian trade, 
both foreign and domestic, having due regard to 
the needs of agriculture and other basic indus- 
tries," 

Because of differing circumstances and conditions, 
complete equality of tolls is not possible, This is 
recognized byAlberta where, at p. 10009, Volume 52, 
dealing with equalization, it is stated: - 

"It 18 obvious, however, that complete uniformity 
cannot be realized in practice, It is important 
that departures from this uniformity be permitted 


in order to transfer the principle from a pure 
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theory to 4 practical and acceptable solution 
to the freight rate problem." 

Mr, Darling for Alberta (Vol. 59, p. 11377), 
Stated that equalizaticn on & broad scale had been 
applied within regions, Nc doubt this is 80, but it 
is equally so, and I submit that only the most biased 
end narrow-minded critic of the Board would deny, that 
the Board and Railways have made Substantial progress 
towards equalizing tolls throughout Canada, Later, 
on p. 11477, Alberta admits "that equalization could 
be applied over the entire system by the implementation 
of appropriate decisions cf the Board, without there 
being any revision cf the regulating statute,” 

We had a frank statement from counsel for 
Saskatchewan in Vol, 120, page 21670. Mr, MacPherson said 
"while we Say that exact equalization would be desirable, 
we quite realize how, in 2 practical way, it may be 
impossible to achieve." Mr, MacPherson did nct find it 
desirable, I recall to you, to propose any amendment to 
the existing equality legisletion in Secticn 314, 

Manitoba did not propose any change to the 
equalization section, Section 314, You will recall, 
however, that it made the matter of equalization an 
issue in revenue cases under their proposed amendment to 
Section 325, Mr, Evans has dealt with that point and 
why we say that is nct a realistic and practical way to 
deal with the matter. Therefore I do not propose to 
ccver it again, The Maritimes do not suggest any 
amendment to Section 314, To put it bluntly the Mari- 
times are quite happy without equalization, 

In spite of the above-mentioned statements by 


Alberta's witness, Mr, Frawley has proposed amendments to 
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Sections 314 and 329 ana the addition of 329A, which 
permit hardly any latitude, except for competitive rates, 
from complete uniformity. I submit that Alberta's 
amendments completely overlook Mr. Darling's statement 

of the necessity of recognizing exceptions from 
uniformity sc as to transfer pure theory into 2 practical 
and acceptable solution, 

Section 314 as it appears at present in the 
Railway Act is the equalization section cf the Act, It 
requires that tolls be equal in respect of traffic of 
the same description and carried in or upon the like kind 
of cars or conveyances over the Same line or route if, 
and only if, "substantially similar circumstances and 
conditions" are present; that is, if substantially similar 
circumstances and conditions are not present, then equality 
is not required by the Act, 

THE CHAIRMAN: I gather from the way you deal 
with that section now that the definition of the same line 
or route is more extensive than it would appear to be -- 

MR, SINCLAIR: I think that is right. 

Undoubtedly lack of equality is discrimination ana 


lack of equality under the conditions set forth in subsection 


1 of 314 is unjust discrimination and is prohibited. What 
does Alberta propose to Section 314? They eliminate the 
words “under substantially similar circumstances and 
conditions" in Tee 1 and add the words "from the 
Same origin to the same destination", By eliminating the 
words "under substantially similar circumstances and 
conditions" would require equality so long as the traffic 
was of the same description and carried in or upon the 

like kind of cars and conveyances and passing over the 

Same line cr route but Alberta, having thus tremendously 


broadened the Section then turns and most materially 
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restricts the present effect of the Section by the 
addition of the words "from the same origin tothe 

same destination,” Alberta by eliminating the words 
fin Substantially similar circumstances and conditions" 
has eliminated the basis of our law against unjust dis- 
crimination, In, the result Alberta would require 
absolute equality from the same origin to the same 
destination, whether or not Substantially similar cir- 
cumstances and conditions are present -- 

THE CHAIRMAN; Pardon me a moment. I do not 
follow you there, You talk of absolute equality 
from the same origin to the same destination, 

MR, SINCLAIR: That is right, 

THE CHAIRMAN: When Mr, Frawley was expounding 
that he said.that all freight of the same description 
leaving point A to go to point B must be carried at the same 
rate to all shippers, That is obviously Crug, ie 4t nott 

MR, SINCLAIR: Yes, if it 18 moving under sub- 
Stantially similar circumstances and conditions, 

THE CHAIRMAN; No, They must be the same 
circumstances and conditions? 

MR, SINCLAIR: I am not too sure of that, 

THE CHAIRMAN; He said all freight of the same 
description moving from point A to point B is now 
carried at the same rate, is it not? 

MR, SINCLAIR: Yes, if it is moving under sub- 
Stantially similer circumstances and conditions, 

THE CHAIRMAN; What dco you mean there? I gave 
potatoes as an example, 

MR, SINCLAIR: You have taken an easy one, mylord, 

THE CHAIRMAN; Perhaps I have, I am feeling my 
way, 


MR, SINCLAIR: You can get ones that are more 
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difficult, 

THE CHAIRMAN; The same commodity? 

MR, SINCLAIR: Yes, 

THE CHAIRMAN: Tell me cne, 

MR, SINCLAIR: Most of them are taken in the 
classifications as to description, That is nct to Bey 
however, that they all are, For instance, let us take 
sait. That is taken care of, as I recall it, in the 
classification, For instance, salt can move in bulk 
or in packages, Let us Say it was not taken care of 
in the classification, Then it would not be moving under 
Substantially similar circumstances and conditions. 

THE CHAIRMAN: Would it not still remain that 
anybody who brought packages of salt to you to be shipped 
from point A to point B would pay the same rate as any 
other person? 

MR, SINCLAIR: Unless it was taken care of in the 
classification Mr, Frawley would have me moving salt, no 
matter how I got it, for the same amount, 

THE CHAIRMAN: As what? 

MR, SINCLAIR; Between two points, whether it is 
in packages or otherwise, 

THE CHAIRMAN; Oh, I do not think so, 

MR, FRAWLEY: I certainly never said that. 


MR, SINCLAIR: There are a lot of things Mr, Frawley 


did nct say. I am looking at what the legislation says, 

THE CHAIRMAN: It is the same description. 

MR, SINCLAIR: All right. 

THE CHAIRMAN; I thought everybody had agreed -- 
I thought Mr, Evans was agreed -- that this was quite 
unnecessary, 

MR, SINCLAIR: That may be. I am trying to look 


at the legislation, 
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THE CHAIRMAN; I think that unwittingly you 
are distorting themeaning of these words. 

MR, SINCLAIR: All I know is if I get involved 
in a case I take a look at the legislation, I take each 
word of the legislation and see what I can make out of it, 
Knowing Mr, Frawley, and having seen him in action for a 
little while, having this in the Act I am trying to see 
what he could make out of the legislation, and if I can 
make it out of it certainly Mr, Frawley could, and if 
not Mr, Frawley somebody else, I say with the words 
in that legislation, and not looked after in the classifi- 
catimas to commodities -- 

THE CHAIRMAN; What good would that . be to Mr, 
Frawley? 

MR. SINCLAIR; Maybe half a cent less on 100 
miles of movement in Alberta, 

THE CHAIRMAN: On what? 

MR, SINCLAIR: I don't know on what. 

THE CHAIRMAN: I must say I never thought that was 
Mr, Frawley's intention, 

MR, SINCLAIR: It may not be, 

THE CHAIRMAN: I thought that what Mr, Frawley 
proposed to put into the law was already there, Other- 
wise there would be possible discrimination between 
Shippers and we cannot have that, 

MR, SINCLAIR; The point is he takes away the 
whole basis of our law as to unjust discrimination in his 
amendment to Section 314, I am not saying this, What 
I am doing with this legislation -- 

THE CHAIRMAN: I quite understand that the words 
"in substantially similar circumstances and conditions" 
are of great importance. 


MR, SINCLAIR: Yes, 
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THE CHAIRMAN; However I do not think you are 
applying them in the proper way here, 

MR, SINCLAIR: With respect, my lord, I am looking 
at the legislation, I am not interested in the inten- 
tion of Mr, Frawley or Mr, Shepard or Mr. MacBherson, I 
am interested in what the legislation they have proposed 
says, 

THE CHAIRMAN: I have not Mr, Frawley 's amendment 
before me, 

MR, SINCLAIR; I say in the result Alberta would 
require absolutely equality. 

THE CHAIRMAN: We are discussing this amendment 
finally? 

MR, SINCLAIR: Yes, I will proceed to go to 
work on Mr, Frawley's equalization sections, if I can, 
and Mr, Brazier's, 

In the result Alberta would require absolute 
equality from the same origin to the same destination, 
whether or not substantially similer circumstances and 
conditions are present, but does not prohibit unjust 
discrimination or inequality between different origins 
and the same destination where the circumstances and 
conditions are substantially similar. 

THE CHAIRMAN: Have you red the amendment? 

MR, SINCLAIR; I certainly have. 

THE CHAIRMAN; I have it before me now. Read 
whet it says, 

MR, SINCLAIR; "All tolls shall always, in 

respect of all traffic of the same description, 
and carried in or upon thelike kind of cars or 
conveyances, from the same origin tothe same 
destination, be charged equally to all persons 
and at the same rate, whether by weight, mileage 
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He says, "from the same origin to the same 
destination," and that is the only time when he will have 
it charged equally. There is a limitation there, "from 
the same origin to the same destination," 

THE CHAIRMAN: Does that mean from the same point 
tc the same pcint? 

MR, SINCLAIR: That is right, 

THE CHAIRMAN: And of the same description. 

MR, SINCLAIR; That is right, 

THE CHAIRMAN: Is that not the present law? 

MR, SINCLAIR: Yes, my lord, 

THE CHAIRMAN: I thought you were Saying there was 
Some hidden meaning, that a package of salt andsalt in the 
bulk might be considered -- 

MR, SINCLAIR: It is only the present law if they 
are under substantially similar circumstances and con- 
ditions, If I may say so, I suggest with deference it 
is hard to visualize a case where they are moving between 
two points fran the same origin to the same destination 
where it would not be under substantially similar circum- 
Stances and conditions when we have the same kind of cars 
and conveyances, I am saying, however, that it is not 


beyond the realm cf possibility that there could be 


differences, By taking out those words Mr, Frawley has 


precluded any effect bging given to those differences. 
He says that no matter what the circumstances are, except 
the same kind of cars and conveyances, if it is from the 
Same origin to the same csstination the toll must be the 
Same, 

THE CHAIRMAN; Yes, to all persons, 

MR, SINCLAIR: That is right, I say as it stands 
today -- 

THE CHAIRMAN: To all persons, 
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MR, SINCLAIR; Quite so, 

THE CHAIRMAN; They take the same description cf 
goods and all shippers who come there must be treated 
equally, 

MR, SINCLAIR: That is right, 

THE CHAIRMAN; How can there be different con- 
ditions between shipper A and Shipper B when it ison the 
same day? 

MR, SINCLAIR: The reason why there cannot be -- 
Mp, Frawley says "of the same description" and then he 
depends on the classification for the same description, 

The word "descripticn" means the rating in the classifi- 
cation cr the description in the Classification. I am 
Suggesting that there might not be a delineation in the 
classification, and under those circumstances I would be 
able tc make a difference between salt that was in packages 
and salt that was in the bulk. 

THE CHAIRMAN; Would they be of the same description? 

MR. SINCLAIR: Yes, 

THE CHAIRMAN: No, It is understood that shipments 
by package and shipment by bulk are two different things. 

MR, SINCLAIR: The only reason it is understood to 
be is because it is provided in the classification, 

THE CHAIRMAN: Well -- 

COMMISSIONER ANGUS: Would different carload 
miniina be allowed under Mr, Frawley's amendment? They 
might be carried in the same kind of cars, 

MR, SINCLAIR: There is an example, 

THE CHAIRMAN; What is that? 

COMMISSIONER ANGUS: Different carload minim, . 

THE CHAIRMAN: Would they be of the same des- 
ceription? 


~~ 


MR, SINCLAIR: Mr, Frawley would say yes, He 
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would say I am Shipping canned goods, 

THE CHAIRMAN; What about canned goods? 

MR. SINCLAIR: He says, "I am shipping cenned 
gocds in a box car, Therefore the rates must be the same 
from the same origin to the same destination." I say, 
"You are shipping canned goods in a box car but ycu are 
Shipping them under different circumstances, They are 
not substantially similar," I say that one is 70,000 
pounds and the other 30,000 pounds and therefore I have 
the right to charge the man who Ships 30,000 pounds a 
higher rate per 100 pounds than the man shipping 
70,000 pounds, 
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THE CHAIRMAN: Ana you think the word 
description" would cover that? 

MR. SINCLAIR: I don't think they would. 

THE CHAIRMAN: You don't think they would? 

MR. SINCLAIR: No. It is arguable that is 
all I am saying. 

COMMISSIONER INNIS: It is a little di FT iCute 
to see the Board removing mountain differentials and being 
fussy about details of this sort. 

MR. SINCLAIR: Well, of course, you have to look 
at every case in its true Surroundings. That was an unusual 
case, that is all I can say it was. 

One might well ask why did Alberta make these 
changes, and after reading the discussions during Mr. 
Frawley's argument I don't think it is at all clear - - 

THE CHAIRMAN: Had those words "under similar 
circumstances and conditions" ever been defined? 

MR. SINCLAIR: They have been considered in cases, 
ves, my lord. 

THE CHAIRMAN: Have they ever got the kind of 
definition that you are trying to put on them now? 

MR. SINCLAIR: Well, of course, you see - - 

THE CHAIRMAN: Well, have they? 

MR. SINCLAIR: Well, you cannot, with respect, 
take legislation like that. You cannot lift out of the 
Section that the Board was construing, certain basic 
words to the whole concept of it. 

THE CHAIRMAN: But I have asked you, have those 
words ever been interpreted? 

MR. SINCLAIR: Yes, for instance - - 

®HE CHAIRMAN: Have they ever been interpreted 
in the way you say now they might be interpreted? 

MR. SINCLAIR: In Brant Milling Company vs. 
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Grand Trunk, 4 C.R.c. 259, and I am reading from the part 
of the judgment at page 268 - - 
THE CHAIRMAN: Is this in your argument? 
MR. SINCLAIR: No. 
"Our Act" (says the Board, Chief Commissioner 
Killem) "then leaves it open" (he is dealing with 
these words ‘under Substantially similar circumstances 
and conditions') "to consider in reference to the 
making of charges, all circumstances and 
conditions that appear applicable, whether 
directly relating to the carriage or the 
service given by the railway company or not." 
Now, I don't know where you could get a broader 
discretion being - - 
THE CHAIRMAN: Where is that from? 
MR. SINCLAIR: Brant Milling Company vs. Grand 
Trunk, 4 C.R.C. 259 at 267. 
THE CHAIRMAN: What year was that? 
MR. SINCLAIR: That would be about 1907 or 
1908. This is basic, this whole law of unjust dis- 
crimination is basic to our law. It has been gone over 
So many times. 
I have another case, Canadian Portland Cement 
Company vs. Grand Trunk, which is also an old case 
9 C.R.C. 209. Mr. Commissioner McLean at Ds 210 said 
this: - 
"No doubt the coal of which from 40 
to 45 thousand tons per annum are consumed, 
does constitute an important factor in the 
cost. This phase of the application is in 
reality a plea that Section 315, the ‘equality 
clause, should be used to bring about an 
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clause is, however, concernea with traffic con- 
ditions, and allegations regarding ‘similar 
factories' are of no value unless the 'similar 
factories' are under similar circumstances and 
conditions of traffic, accorded more favourable 
terms." 

Then in the Michigan Sugar Company vs. Chatham 
WieS Lin E, Ratlway-Co.. 11 C.R.C. 353, Mr. Commissioner 
McLean at 361 says this:- 

"The phrase ‘under Substatially similar 

circumstances and conditions' is a wide phrase 
and the illustrative items contained in the 
section do not necessarily, in my opinion, 
exhaust the scope of what the Board is empowered 
to consider". 
That is going to the description of like kinds of cars 
and conveyances. 

Now, I say, one . might well ask why did Alberta 
make these changes(because they are certainly radical 
changes) and after reading the discussion:: during Mr. 
Frawley's argument I don't think he made it at all clear 
as to whether he wanted them, so I tried to figure it 
out again. 

THE CHAIRMAN: That is what we were trying to 
get Mr. Frawley to tell us. 

MR. SINCLAIR: I have tried to develop it in 
my own way to see if I am right. I suggest that what may 
have been in the mind of Alberta's draftsman was that, 
having provided for mandatory equality in Sections 329 and 
329A, it was no longer necessary to prohibit unjust dis- 
crimination because under Sections 329 and 329A there would 
be a probibition against any inequality whatever. Alberta 


would not have needed to retain any part of subsection 1 
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of 314 in view of its Sections 329 and 329A except that 
there is a limiting effect in Section 314(1) which is 
that traffic must be carried in or upon the like kind of 
cars or conveyances and it must pass over the same line or 
route. For that reason, Mr. Frawley has to hold on to 
something in 314. 

Mr. Frawley has not changed subsection 2 of 314 
but he has very materially altered its effect because "such 
tolls" in that subsection refer back to the tolls dealt with 
in subsection 1. Mr. Frawley has retained subsection 314(3) 
as it is now in the Act but for some reason which Mr. Frawley 
did not explain he has retained in this subsection the words 
"under substantially similar circumstances" which he 
eliminated from subsection 1. Mr. Frawley has also retained 
314(4) and I suggest it points up the fact that he has not 
entirely lost track of the present concept of unjust dis- 
crimination when it comes to equality between localities. 
What he has done is to retain in regard to localities a 
concept which he does not retain in regard to individuals. 
Mr. Frawley has attempted to make Section 314 a discrimina- 
tion section in no way connected with the matter of 
equality. His equality proposals are transferred and most 
materially extended by the amendments to Section 329 and the 
addition of Section 329A. Section 329(1) ‘as proposed would 
make mandatory the equalization of the standard mileage 
class rates. 

THE CHAIRMAN: Just a moment, where are you now? 
You are referring to 329A as it appears in your consolida- 
tion at page 23? 

MR. SINCLAIR: It is 329(1) as Mr. Frawley - - 

THE CHAIRMAN: 329(1), I beg your pardon. 

MR. SINCLAIR: Yes, as Mr. Frawley has amended 


it. It is show at page 22 of our consolidation. It says, 
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as he has amended it: - 

"The standard freight tariff shall specify 
the maximum mileage tolls to be charged for 
each class of the freight classification for 
all distances covered by the company's rail- 
way and such tolls....." 

(he added these words) 

yes OS Shall be the same for the same 
distances and the same tolls shall be charged 
by all companies." 

Now, the way the Act read before, there might 
be more than one standard tariff. He has made it mandatory 
that there should be only one. 

Subsection 2, which is unchanged, would permit 
distances to be expressed in blocks or groups. A similar 
exception from equalization is made by Mr. Frawley in his 
proposed Section 329A (2). 

I might at this stage recall to you Dr. Angus' dis- 
cussion with Mr. Frawley at Vol. 122, pp. 22004 et seq. Dr. 
Angus' question was whether, if the result of the application 
for relief under the Long-and-Short-Haul Clause having been 
denied and the competitive rate being blanketed back as a 
maximum to intermediate points, would not that be a violation 
of Mr. Frawley's equality provisions (that is the question 
Dr. Angus put to Mr. Frawley). Mr. Frawley's answer 
was that the blanket would in effect be a group within sub- 
section 2 of Section 329 and 329A as proposed. This of 
course, is not at all correct. The reason for the grouping 
or blanketing subsections is that within the territory 
affected by the group, rates may be blanketed notwith- 
standing that the same rate is applied to different mileages. 
The blanketing back of a transcontinental competitive rate 


to, say, Calgary would and could become the measure of the 
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rates for equal distances whether they were intermediate 
to a transcontinental haul or not. 

In 329A Mr. Frawley provides for mandatory equal- 
ization of special rates which would include not only 
commodity mileage rates put point-to-point commodity rates 
for the same description of traffic for the same mileages, 
subject only to distinctions based on the nature and use of 
the commodity (Section 329A (2) and certain development 
rates. I think Mr. Frawley's proposals as set out in 
Sections 314, 329 and 329A may be summarized in this way -- 
except for competitive rates he is to have mandatory equal- 
ization of the standard rates and special rates with minor 
exceptions and therefore it is not necessary to him that 
"substantially similar circumstances and conditions" exist. 
Alberta proposes to have equality absolute and complete and 
not the practical equality which I submit is to be found in 
the equalization proposals of the Canadian Pacific. 

Mr. Brazier during his argument (Vol. 123, pp. 
22194 et seq) gave his views on equalization. He said 
"that all rates and tolls in Canada should be equal wherever 
this is possible". He then went on to amend Section 314 
by striking out""under substantially similar circumstances 
and conditions" and "passing over the same line or route." 
That was an amazing thing to do, because what he was going 
to do (and I have told this to Mr. Brazier and I am sorry 
he is not here) was to make the rate on the Yukon and 
White Pass Railway the same on the Canadian Pacific. If 
Mr. Brazier's intention was to have the measure of the 
class rates on the Yukon and White Pass as the measure 
that was to apply on the Canadian Pacific, then certainly 
he has taken a step forward in the realization that rates 
must go up, that is all I can say. I don't think Mr. 


Brazier really realized what his proposed amendments 
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resulted in. What Mr. Brazier proposed is even more 
far reaching than what is Suggested by Mr. Frawley (and 
that, I suggest is something) although he might very well 
be surprised that this is SO. Mr. Brazier with a wave 
of the hand has Wiped out not only the basis of our unjust 
discrimination law but has made it mandatory to equalize 
tolls whether or not they are moving over the same line 
Of railway or over the same route. What Mr. Brazier proposes, 
I submit, can be summed up in this way -- equalization for 
equalization's sake -- equalization irrespective of difference; 
in traffic and operating conditions -- equalization whether 
the present differences in rates are caySing loss or detri- 
ment or otherwise. I Suggest that what Mr. Brazier is 
proposing is -- I don't like the word "irresponsible" put 
it is pure fancy or very, close to Lt, 

I would ask you to turn your mind to what the 
Board has said, and I have two cases. Consumer's Glass 
Vee, Qebe diy: 1031, 38.CeRuC, p. 77, and the extract that 
I want to read is at the top of page 89. There the 
Board says this: - 
"The whole rate structure is honeycombed 

with rates that are an exception to any 
principle of equality in arranging for a similar 


transportation service. This condition has 


always existed, has been recognized and 
approved by all rate reguiating tribunals, 


and is not contrary to law. Without such 
conditions, the business of the country 
could not develop and flourish. These 
variations in rates are necessary to deve- 
lop traffic, to enable its free movement, 
and to meet market, water and rail compe- 


bition." 
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Now, I suggest that my friends who have proposed 
this mandatory equality, may have done well to 
have given great weight to the statement that was made 
by some eminent counsel who have appeared from their 
provinces in the past. I refer to the very famous remarks 
of Mr. Symington when he was acting for Manitoba and 
Saskatchewan in the 1922 Reduction Case which is reported 
at 27 C.R.C. 153, and the extract I shall read commences 
at the bottom of 171 and continues over to the top of 
172. This is what I wish to draw your attention to:- 
"Counsel" (that is Mr. Symington) "for 
the Provinces of Manitoba and Saskatchewan 
very frankly and fairly stated" (this is 
what the Board is Saying and they are quoting 
Mr. Symington) 'I have never, at any time, | 
Said otherwise than that I did not think that 
of necessity the rate for the same distance 
for the same commodity should necessarily be 
the same East as West or West as East. In 
my opinion, the equal treatment of unequal 
things is just as bad as the unequal treatment 
of equal things. I have never advised, either 
in argument before this Board, or before any 
other tribunal, or by evidence adduced, any- 
thing that would lend itself to the suggestion 
that I have advocated that any particular rate 
must ‘of necessity be the same for any 
particular distance East as West. There are 
many other factors besides distance!" 
I say that there is a practical and an experienced 
counsel acting for these Western Provinces who has recog- 


nized a fundamental and basic fact. 
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THE CHAIRMAN: All right, we will take a 
few minutes. 


MR. COVERT: Mr. Chairman, just before Mr. 
Sinclair starts, I wanted to read into the record a tele- 
gram that I received this morning from Mr. J. W. Stewart, 
Manager of the Maritime Division, Canadian Manufacturers 
Association. It reads:- 
"I am authorized by the Executive Committee 
of the New Brunswick Branch, Maritime Division, 
Canadian Manufacturers Association, to submit 
the following STOP During presentation of 
New Brunswick case respecting extension of 
Maritime Freight Rates Act to eastbound ship- 
ments, VOlume 22 of evidence, page 4179, 
reference was made to this Association STOP 
We wish to have it placed on record that this 
reference was not correct STOP The New 
Brunswick proposal has never been placed before, 
nore discussed at, any meeting of the New 
Brunswick branch STOP 


(Signed) J. W. Stewart, Manager 
Maritime Division 


Canadian Manufacturers Association.' 


The telegram is dated May 22, 1950. 

Now, I have looked up the record at that point, 
and it was Mr. Love who was being cross-examined by 
Mr. O'Donnell, and they were discussing the question 
of the extension of the Maritime Freight Rates Act so 
that it work both easterly and westerly. Mr. O'Donnell 


asked him if the New Brunswick manufacturers had indicated 
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no fear of that, and then Mr. Love said:- 

"The matter was discussed at a committee 
meeeting in St. John representing the Maritime 
Branch, Canadian Manufacturers Association. 

"Q. You do not know what their view 
is? 

"A, They had no objection to that." 

Now, that is what Mr. Stewart obviously refers 

to. 

Now, Mr. Barry, you will recall, was asked on 

May 15 about that, and I think it should be said, in 
faarness to him, that it is in’ Vol. le6sat pp 222701. 
He was asked about the situation as to whether or not 
manufacturers objected, and he said:- 

"We investigated it, had many discussions 
and much consideration was given to it, and 
there was no objection made in the Province 
of New Brunswick to it by anybody." 

And you asked, Mr. Chairman: - 

"That is, there are no manufacturers 
down there who feel that they will suffer 
by giving these low rates to manufacturers 
coming in from Central Canada?" 

And Mr. Barry said:- 

"Ag to that question, I would not want 
to categorically say that there are none, 
but I will say that there are none who advised 
us of it, and much publicity was given to 
it, and it was discussed with many. I know 
of no manufacturer who expressed any objection 


to it whatever." 


(Page 23625 follows) 
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Now, it seems to me that perhaps we are no 
further ahead, but I thought that, in view of the fact 
that this matter has been discussed, it would be advisable 
to put it on the record, and then in the reply perhaps it 
may be cleared up. 

THE CHAIRMAN: Mr. Barry will be advised? 

MR COVERT: Yes; he gets the transcript. 

MR SINCLAIR: I am at the middle of page 44 of 
my notes, my lord: 

I now turn to Canadian Pacific's proposal on 
equalization. As stated in our written submission, our 
Studies on equalization are not yet complete but we did 
State at pp. 69-75, Vol. IT of our written submission 
and also during Mr. Jefferson's evidence, (transcript, 
Vol. 76, pp. 15396 to 15403) the outline of our proposal 
for equalization. The Canadian Pacific proposal may be 
Summarized in this way -- we propose a pattern 
applicable throughout Canada for equalized class rates 
and commodity mileage scales and Special commodity rates 
directly related to the mileage scales. I wish to 
emphasize no amendment to Section 314 is necessary to 
carry out our proposal. All that would be required is an 
amendment to Section 325 and to the Maritime Freight Rates 
Act, section 3(2)(c). 

THE CHAIRMAN: Have you prepared an amendment? 

MR SINCLAIR: Well, that is one we have discussed 
quite a bit, my lord. The amendment I have reference to 
there is in connection with grain, Crow's Nest, and the 
other one is one I will discuss a little more fully later. 

There are at present four standard mileage 
tariffs which have been approved by the Board. Differing 
standard tariffs are permitted under Section 329(1) of the 


Act. Generally speaking, the Ontario-Quebec Scale, which is 
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operative between all points Windsor, Sudbury and Sault Ste. 
Marie and east, is the lowest except in the Maritimes on 
traffic movements to which the 20% reduction from the normal 
toll is applicable. ‘The Scale operative between Sudbury and 
Fort William is the highest; and the Scale operative from 
Fort William to the Pacific Coast is, generally Speaking, 
higher than the Ontario-Quebec scale but lower than the 
Superior scale. 

It is the view of our Traffic officers, however, 
that operating, traffic and competitive conditions must be 
reflected in the rate structure and any attempt to equalize 
rates and not give some effect to differing operating, 
traffic and competitive factors would, I submit, be un- 
realistic. Canadian Pacific is of the view that the 
differing operating, traffic and competitive factors should 
be reflected in the Specific commodity rates and in the 
competitive rates. That is why we are able to propose 
equalization of the class Scales and the commodity mileage 
rates. 

Under the Canadian Pacific pattern for equaliza- 
tion, as has been Stated, the standard mileage tariffs would 
be equalized by averaging the first class rates in the 
Ontario-Quebec and Prairie-Pacific standard scales and then 
establishing a relationship between the classes. Following 
this, an appropriate rate of taper must be worked out. 

As to equalizing distributing class rates, the 
Proposal is to make percentage reductions from the equalized 
Standard mileage rates. It is proposed to maintain the same 
percentage relationship in the distributing class rates 
between the classes as would be found in the standard mileage 
rates. The reduction proposed is 10% from first class for 
distances up to 200 miles and 15% from first class for 


distances over 200 miles. The rate of taper would be the same 
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as that applied to the new equalized standard mileage 
rates. 

Under the Canadian Pacific equalization plan or 
proposal the distributing class rate would be equalized 
throughout Canada so that the many complaints about the 
distributing class rates in Western Canada and the alleged 
hardship that these now cause, aS compared to Schedule A 
or Town Tariff rates. will disappear. 

Considerable traffic moves between Eastern and 
Western Canada on through class rates. These through rates 
were constructed on basing arbitraries to Fort William and 
terminal rates beyond. The basing arbitrary factor in the 
through rates is blanketed as a maximum over all points 
between Montreal and Fort William. The equalization pro- 
posal of Canadian Pacific will necessitate adjustment in 
through class rates between Eastern and Western Canada, 
because both the factors which make up the through rate will 
need to be revised. A new rate group to be called the 
Northern Ontario rate group will likely be proposed. This 
is because, if a new rate group in Northern Ontario were not 
established, combinations of intermediates might result in 
defeating the through rate from certain locations which are 
now part of Groups A and B. 

Canadian Pacific believes that it can work out a 
pattern to equalize commodity mileage rates and such Specific 
commodity rates zs are directly related to the commodity 
mileage rates. The Traffic officers of the Company, after 
intensive consideration, have found that the indications are 
as stated at p. 74 of Part II -- I checked to see if there 
Was any change -- "the most satisfactory method of con- 
Structing equalized commodity mileage scales will result 
from basing them on percentages of the proposed uniform 


Standard mileage rates". 


~~ 


egratia uigenbe hea tt avne 


oe a wT © 


The ; , 7 o'n a9 el 


7 - 
aS 


a 


7 


iq natgas tess titecd nerbecs? add xebatt 


#qg neiq Har 2 
« 


bestiawoe ad bipew evi ~~ gpate gatsudtasath sng Tomogong . 


~ 


od ea ahsaced dundguorsd: 


ef? quads etataiqages yam en ¢ 


gecio nntdndbeiate 1 iret] 


nal ,s ans AP oi ebaned yy ojae¥ ret aotsy 
hs D2 ant wtiw shir } 
“ed | 
‘ a * ¢ -* 
fubedo® of beteqmdo es <aeuso wom seed? gant gidebrod 


sreeqqserb iifw.,8e7 StlasT myvoTt To 


a. “ f 4, -o fe regy fY 
pas peevasad 9: wed gevom sitters sidesabieacyv 


1 agefo dgvordt mo ehanho craves¥ 


ter pdinuesdd oesotT .«a6uet 


+ aetrver¢tidrs saresd oO batourteneo: eicr 


im ci* 


»» 
7 
ei 
we 
— 
=. 
2 


he oO . b aewe «3 
+ yxoudtdse gntasd ef? .baoyesd esrP7 Lontmrsd 


& 5 ‘ IOV EM ak, BO ot Ss 7 . ‘ 
heaton s+ eeder cdgvorsdd 
: fra ovo mupyixem @ 88 Peve aneid af eaece a 


of4 f fe 


— 7 ~ wt mee tee om fn a “by yw 
fr ifiw @weota ov: STB é 
2& ot j ¥+ € > ae Xp | Ww st pitt 4. eS 
} >} ‘ tH9s + a! 
4 i bs: , tom 8 here ; Sf 2 
, ber i a5 Be ais 74) 2 re? o if fl ; Cru OFR SF ey Ns Si t ee 4 & s 
‘ we, . . 


: ‘ , ‘Ttetas 
4cofberxagnt Fo gnoigent amas .pedatideses 


p 7 rn | as . us Pteotor 
5 Sehe cokteset mkatreo mort Sist MeAeots HES AO 7 
A Bt Sade ed Re NL As "eo > 
m « ‘% a ons 2f iJ 
6 bos A eqgten® to et6a Wor 
lh vitow aoe tt ted? eeveiled ofties? seipeme. 
~ aneokin vtepaneee etifespe oF misdveg 
is dese. bus semer SAhessm | rn Pere 


i He 3 rt homm0s 
‘ a oe a i am an: core e or. hs. ‘ & c fei 
tPhammoo oft ch batselot yistogor ih 21s &s Bones Yv 


| ro oh tayh ont 9 sqookiat 
4> otosamot orth ‘ho: etaer 770. aittaak® ont SOReT neem? 


=: anaes trueshbanoe eviemedtmt 
anethestiat acct tecde: basor a a ps heersbletaa OSES ; 


‘ a ta ie jg g4 & 
ich tt age wh Raveoeda | -- ET t 2589) ts 4s oa US ads y 


wn «a8 
rodton. geotoetatioe tect ond == sanens, cre 7am 


4) 


' i shears. a 
Stuyase Ili eolbos sgeelin yeihommog: Gosiisuae, grt ie 


“e + 
ntoLiow. beeoqore sit Te iain he ie mont sition 4 


-23628- Mr. Sinclair 


I submit that the complexity of the problems which 
equalizing rates brings forth clearly demonstrates the 
necessity of leaving wide discretion in the matter with the 
Board. I wish to stress as emphatically as I can that the 
rigidities implicit in a mandatory Statutory direction 
regarding equalization as set out in the proposed Provincial 
amendments, -- that is, Alberta and British Columbia -- will 
deter equalization and Will, I submit, unduly dislocate 
industry and adversely affect railway revenues needlessly. 
In support of that I have quoted you from counsel who in 
former years appeared for the Western Provinces. 

In Volume 76, p. 15396, Mr. Jefferson, in dealing 
with how far equalization could be carried out, drew 
attention to the fact that the Maritime Freight Rates Act 
would require amendment. 

During Mr. Covert 'sexamination of Mr. Jefferson 
the necessity of amendment to the Maritime Freight Rates 
Act, if equalization was to be made effective, again arose 
(or. 85° p, 16535), and Mr. Evans agreed to draft a 
proposed amendment to the Act. The draft amendment we 
proposed was placed in the record in Vol. 85, p.16590. 

THE CHAIRMAN: Is that in your consolidation? 

MR SINCLAIR: In the consolidation of the Maritime 
Freight Rates Act, page 2. 

THE CHAIRMAN: What page: is it vuon? 

MR SINCLAIR: It is quoted right here, and it is 
in our consolidation of the Maritime Freight Rates Act, 
page 2, 

THE CHAIRMAN: I mean your consolidation of the 
Proposed amendments. 

MR SINCLAIR: Well, one is of the Railway Act and 
the other is of the Maritime Freight Rates Act. 

THE CHAIRMAN: Oh, yes, it is divided into two. 
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MR, SINCLAIR: The amendment we propose would 
result in Section 3 (2) (C) of the Maritime Freight Rates 


Act reading as follows: - 


"adjust or vary such substituted tolls or 


rates from time to time as may, in the opinion 
of the Board, be necessary to give cffect to any 
general readjustment of rates in Canada or as 


new industrial or traffic conditions arise, 

but always in conformity with the intent of 

this Act as expressed in Sections 7 and 8 and 

other relative sections hereof," 
I may say that I have underlined the words we have added 
Eo Bection se) {C). 

Now, the reason we need an amendment is because 
of subsection (b), which provides that the reduced tolls 
to be maintained under this Act must be maintained except 
that, as the Act now provides, the Board may allow 
increases or reductions to meet increases or reductions 
in cost of operation, Well, here would be s necessity 
for increases and reductions, caused not by differences 
in cost of operation but caused by putting in an equalized 
pattern, and there is no provision, I submit, in the Act 
to enable that to be done at the present time Certainly 
we would have a great deal of difficulty arguing it 
without having some such amendment as we propose to 
Subsection (c) of Section 3(2) of the Maritime Freight 
Rates Act, 

Mr, Jefferson, at page 15397, Volume 76, also 
stated that "equalization would not be true equalization 
unless the so-called Crow's Nest Pass grain rates were 
allowed to find their proper level under the jurisdiction 
of the Board of Transport Commissioners", If our 


proposals in regard to Crow's Nest rates find favour with 
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your Commission and your recommendations in regard thereto 
are carried into effect by Parliament, any difficulty 
regarding Crow's Nest rates in a plan of equalization 
will disappear, If, on the other hand, the present 
method of dealing with Crow's Nest rates continues, this 
fact will have to be reflected in any equalization scheme, 
-- and I think I would like to stress this -- although 

in doing so there would be a detrimental effect on the 
rate structure in the West, It is interesting to note 
that Manitoba (Vol, 118, p, 21427) is prepared to accept 
this result, They are prepared to accept a detrimental 
effect on the rate structure in the West, 

Mr, Jefferson, at page 15397, mentioned the 
terminal rates in any pattern of equalization, I submit 
it is very clear that the constructive mileage contained 
in the Fort William and Vancouver terminal class rates 
must be eliminated, That is to say, true equalization 
between East and West cannot fail to take into account 
the artificial concept of constructive mileage, 

Now, in regard to that Crow's Nest rate and the 
admission of Manitoba, the position they adopted I think 
is indicative that here is a provincial government who 
Said that they are prepared to have/come about, At the 
Same time they are continually crying about disparity, 
and I think that theguie ing about disparity because they 
think it is not justified, but at the same time what would 
the people who pay the freight say, the shippers and 
consignees, to having a reflection, a detrimental reflec- 
tion, in their rate structure because of this Crow's Nest 
Pass agreement? 

These difficulties of bringing about true 
equalization are important because they further indicate 
how essential it is to leave to the Board discretionary 


powers in regard to equalization and the necessity 
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of considering similar circumstances and conditions, 

I submit that these considerations in themselves preclude 
any mandatory statutory direction as to equalization 

as proposed by Alberta and others, 

Mr, Jefferson uner examination by Mr. Covert, 
in Volume 83, page 16418, said; 

"I do not think we will ever have what you 
could term complete equalization, without 
dislocation of industry. But you can have 
equalization of certain things, I do not think 
you can have equalization of everything," 

Canadian Pacific does not believe that it is 
possible to equalize either special commodity rates 
not directly related to mileage rates or competitive 
rates, As far as I know, no one has contended that 
competitive rates should be equalized. 

Specific commodity rates not directly related 
to mileage scales, reflect factors and circumstances 
peculiar to specific commodity movements. As an 
example of this, I would remind your Commission of 
the proposal of Canadian Pacific in regard to grain 
rates in Western Canada, if those rates were under the 
jurisdiction of the Board. Our proposal was to let 
these rates be specific commodity rates which would enable 
the Board to give weight to all relevant factors connec- 
ted with the specific movement. 

In dealing with point to point or specific 
Commodity rates, I would like to refer to our written 
Submission at page 75 of Part II, where we say: - 

"Because of the large number of these rates 

and the fact that they reflect not only local 
conditions but also reflect the needs of local 
industries it is not, in the opinion of Canadian 


Pacific, practicable to attempt to equalize 


oheLooig sevicemeds ab eacttorsbtenae 


{dane -fivow dotiw seve ed ibommod; ofifloege ed beset osent 


oF 
ra? 
, 


Larotd beens Bete 


goftestieupe ot a8 nobtoonis “Plodwsete yrossbten yas . 
|) -atteeidor hae adtedLa yo bessgorg et > 
.ttevod .«M yd notteaionxs soa noeattOb vat ae 
sree ,8i#8£ egaq .£8 omioVnt 
yoy tadv eved teve Lliw ew waldd Jom pe er | 
duoddtw ,mottastieupe etelqmoo mot bivas 

_ Sved mo voy duh = .Etiteubak to notcacole tS 
datdt Jom ob I +, tantd? ntsigeo to soltealleupe | 
* uatdtyieva 0 notsestiavpe evad 189 YoY 

et Jt d¢edd avelied toa ¢eob ofitost msithensd 

eotes ystbommoo Letoege teddte estleups oF sidtesog 
7 oyitideqmog ta éodeat opselia of Haselo1 yitootlsS don 
ted? Sbobnetaoo gan etic om ~womtlI ea tat eh (B9I8T 
-bealkicups of Biwode seeder evidldeqmoe 
begalet efsjoexth ton eadet yvetboumos> ofifosge | 
beanstiaamotlo has etajeel? doel tet (eekeoe eneel im ot 
née £4, ,@dmomevom yt ibomaoo-oltisege oF seiivosq 
30 motestmmrd aso¢ herbindee bivow IT .ebid to siqwaxe 
afewy oF Btazet al ofttesd nathensOo% Lasogoag ent. 7 
ady tehas otaw setay emods TL. ,.shenedyatetsea¥ mt eosaq 
gel ot eew. fsecgoug tcf Bisel edd) To molvotselant @ 


-asmoc emotes} dneveies ffs. oF difeter seb og batod oft 


_drrencvem oi Lfoede ons dtiv beg” 
a 
. " 
settles tno of IsTet of evil Bisow/ TE), cetet (Jibomniee) 


OLTLoage!: to tetoq o¢ Jotog Gtiw sallest nt 
-.u02 ou odedw ,7F sa7 Samy egsy se motee lex 78 
eotvey eseds to sede egvel ef To ge seoue” 
Leeol yfao toa Fveltenr gods feds dost oct ons | 
facol Yo ehoen est Soektet wehe dit emortiiaoe | 7% 
methegs® to molsigo st mb teres Gh Qeftdenpal -. 
extleepe oc tpentitic ot si¢sottwetg yottfost 7 


—_ 


AAs . 
vA — Li oo ia ae 


~- 23632 - Mr, Sinclair 


these rates with the exception of those that 
are related to the commodity mileage scales, 
"The Province of Alberta suggests a means 

of equalizing these rates by taking the lowest 
rate affecting a particular commodity as the 
basis for the equalization, No equalization 
can, in the opinion of Canadian Pacific, be 
accomplished on such a basis without great 
disturbance to industry as a whole and 
without a serious effect on the revenue of 
the railways." 

Mr, Frawley, in his argument, .Volume 121, pp. 
21878, et seq. apparently misunderstood Mr, Jefferson's 
evidence which he therein referred to, Mr, Frawley 
tried to show there was a conflict between Mr. Jefferson's 
evidence and the statement from our written submission 
I have just read, i Bay this.is not so, Mr, Frawley 
asked Mr, Jefferson if he knew of any development rates 
in Western Canada which were different for equal mileages, 
Note the language of Mr, Frawley's question, If he 
had asked Mr, Jefferson if he knew of any specific com- 
modity rates within Western Canada that had been put in to 
enable traffic to move the answer would have been 
"certainly, hundreds of them." 

I submit that a reading of all Mr, Jefferson's 
evidence during his cross-examination by Mr, Frawley in 
Volume 80 commencing at page 15916, clearly shows that 
Mr, Jefferson told Mr, Frawley within Western Canada he 
could not think of a specific commodity rate which was 
given to one industry to the exclusion of another, but 
when Mr, Frawley tried to take the whole of Canada Mr, 
Jefferson pointed out, for example, there was a different 
rate on pulpwood in Eastern Canada than within Western 


Canada, I may say the Western rate is lower. 
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If an industry wants a specific commodity 
rate where the costs of movements are lower because 
of direction cr density of traffic or other operating 
costs and the traffic could not move at the rate 
that was in effect in some other region and if the two 
industries were not Competing in a common market, the 
railways would give a lower Specific ¢ mmodity rate 
to one industry than to another So as to get the traffic 
moving and to get revenue, An example of this is the 
sugar beet rates in Alberta, which rates are lower in 
Alberta than in Ontario, 

The Ontario people objected and took it to the 
Board, and the Board upheld the position of the Railways, 
that the rate was needed inAlberta to move the traffic 
and the traffic could move at a higher rate in Ontario, 
Mr, Frawley would prevent such things happening, I 
wonder what the Sugar beet people of Alberta would say to 
that. 
I submit the equalization proposals of 
Manitoba, Alberta and British Columbia are unsound and, 
if enacted, would result in undue complexity and industrial 
dislocation and unnecessarily introduce rigidities into the 
rate structure, Our views on the equalization method of 
Alberta and the reason why we cannot support it are set 
forth at page 79, Part II, 

Mr. Jefferson, at Vol, 76, pp. 15407-8, when asked 
whether he agreed with Alberta's proposed method of 

equalization, said: 

"Frankly no, sir, absolutely no. TI have 
already given my views on these subjects, It 
would, in my opinion, be most improper to 
always adopt the lowest, In my experience, 
if this is done, the railways would have 


great difficulty in adjusting the rate 
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structure as a whole in an upward manner to 
preserve the revenues of the railways, In 
fact, if this was attempted, it is more than 
likely that it would be opposed, As stated 
at p. 79, this would be an unduly complicated 
method to pursue," 

I submit it may fairly be stated that Alberta's 
proposals on equalization have gone to the lengths they 
have because of their views as to what discrimination 
Should be prohibited by statute, Alberta apparently 
believes that different principles should govern personal 
discrimination ana regional discrimination, Under the 
Act and the jurisprudence of the Board, discrimination 
is lawful unless it results in detriment, Alberta 
apparently believes that it is possible to prove detriment 
under personal discrimination but it is impossible to 
prove suchdetriment in regional discrimination. Mr, 
Darling (Vol. 58, p. 11121) stated:- "With respect to 
personal discrimination it may be stated that the Act 
has fulfilled its purpose"; and further stated that 
"personal discrimination is no longer a serious problem", 

I submit that any discrimination which is to be 
Prohibited by statute should not be able to be proved 
by statistical analysis or a theoretical approach to 
the rate structure, unrelated to proof of detriment, 

The making of freight rates is 2 very practical matter, 
Theory and statistics are aids in rate-making but 
essentially rate-making is an art and not a precise 
Science, The problems of any region actually get down 

to the problems of people living and doing business in 

the locality. If a shipper or consignee in a locality is 
being harmed, that is a matter for proof. The mere 


fact that a rate is higher on a given commodity for a 
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given distance in one section cf the country 2s compared 
to another section of the country, does not in any way, 

I submit, show that the complainant has Suffered any 

harm, If differences are justified under the existing 
law, the difference in rates requires no further 
justification, If it cannot be shown that there are 
conditions justifying the difference, the Shipper or 
consignee is protected in two ways: under the discriminetion 
sections of the Act, if detriment is Shown the lower rate 
must be removed cr the higher rate reduced; 1f unjust 
discrimination cannot be Shown, the shipper or consignee 
paying the higher rate can complain to the Board on the 
basis that the higher rate is unreasonable and refer to 
the lower rate ag a factor that must be given weight in 
determining the reasonableness or otherwise of the higher 
Hate’. 

THE CHAIRMAN: Just there, you say that you are 
leaving aside the question of increasing the lowerrate; 
then you drive the applicant to go to the Board to have 
them find that the rate charged is unreasonable, 

MR, SINCLAIR: Yes, I am saying, for instance, 
my lord, this: I have the two basee. First he says 
that he is Suffering harm, that he is being unjustly 
discriminated against, and he cannot show that he suffers 
any detriment, 

THE CHAIRMAN: He is in the same position as all 
other Shippers, there is no discrimination of an unjust 
kind against him. Then he walks to the Board and he says, 
"My rate is too high, therefore it is unjust and unreason- 
able," 

MR. SINCLAIR: "My rate 1s too high,therefore it 
is unjust and unreasonable," and one cf the factors is, 
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"just and reasonable", what does the traffic move, Similer 
traffic under similar conditions, in other sections of the 
country? And he would then say to the Board, "Here is 

&@ rate between A and B in Eastern Canada of 50 cents. 

Now, that is a reasonable rate in EasternCanada; why 
Should the rate be higher in Western Canada?" Then the 
onus 18 upon us to explein why we have this difference in 
rates, 

THE CHAIRMAN: Then you would show your different 
conditions and circumstances, 

MR. SINCLAIR: That is right; and I say that that 
completely justifies it. I say that I would not maybe 
have to show different circumstances in the sense of unjust 
discrimination; I woula say -- 

THE CHAIRMAN: No, no; you put that aside, 

MR. SINCLAIR: I put that aside, 

THE CHAIRMAN: We have now, then, the case of a 
man against whom it cannot be said that there is unjust 
discrimination, 

MR, SINCLAIR: That is right; that is the distinc- 
tion I wish to make. 

THE CHAIRMAN: He is paying a higher rate for 
& certain mileage for a certain description cf goods than 
Somebody else is paying in another part of the country, 
maybe, for the same mileage and the same description of 
goods, Then what is your answer? 

MR. SINCLAIR: My answer is -- let us take the 
example of sugar poets -- the reason I have a lower rate 
in Alberta than I have in Ontario is that that lower rate 
is necessary in Alberta to move the sugar beets, and it is 
not necessary to move the Sugar beets in Ontario, There- 
fore I say to the man in Ontario -- 


THE CHAIRMAN: What do you mean by necessary to 
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move them? Otherwise they would not be moved at all? 

MR. SINCLAIR: Or in the same volume, 

THE CHAIRMAN: In the same volume? 

MR, SINCLAIR: Yes, Now -- 

THE CHAIRMAN: That is, then, you must lower your 
rates in order to get the traffic, 

MR, SINCLAIR: That is right -- to make it move 
freely, my lord, 

THE CHAIRMAN: Well, yes, but in crder to secure 
the traffic in Alberta you Ries ates rates than you are 
giving in Eastern Canada, where you will not get the 
traffic anyhow, 

MR, SINCLAIR: Yes, 

THE CHAIRMAN; Is not that, then, the use you 
are making cf the dissimilar Conditions and circumstances? 

MR. SINCLAIR: Well, I say, my lord, that when 
you are looking at the reasonableness, the justness and 
reasonableness, of rates, you will recall that there are 
many factors you look at. One of the factors is, what 
does the traffic move in other sections cor regions of the 
country for similar mileage? That is cne thing you 
lock at, 

THE CHAIRMAN; I know, but then it should move at 
the same rates in all parts of the country, if it were 
not for the dissimilarity of conditions and circumstances, 
Isn't that so? 

MR, SINCLAIR; That is right -- traffic and 
operating conditions. 

THE CHAIRMAN; Well, that would be the enswer tc 
this man, then, 

MR, SINCLAIR; That is right, 

THE CHAIRMAN; That the reason why somebody else 


Somewhere else is getting a lower rate is because conditions 
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are nct similar, 

MR, SINCLAIR: That is right, 

THE CHAIRMAN: or circumstances; that is theonly 
thing? 

MR, SINCLAIR: That is right, 

COMMISSIONER INNIS; Is not one of the difficulties, 
following this term "substantially Similar circumstances 
and conditions", that it makes it possible for the railways 
to exploit the complexity of rates, and a shipper who 
presents himself to the Board finds himself completely 
powerless, completely helpless, as far as being able to 
answer proposals which are put forward by experts, by 
counsel, and so on? 

MR, SINCLAIR: Well, Dr, Innis, I don't know. 

t have heard a lot about the complexities of rates, but 
they ere not that difficult, that a little work won't make 
them pretty clear, I mean, they have a pattern, Once 
you put your mind to it you can see that pattern, Now, 
there are exceptions that may be sometimes cloud the 
pattern, but, after all, I never feel sorry for a man who 
gets in the witness box about his own business in the 
hands of amines because my experience, sitting as a 
junior and watching my seniors operate, is that the man 
in the witness box always has a tremendous advantage. 

He kncws his own business much better than I will ever 

be able to learn it, much better than a man who is 
advising me,who has to look at the whole mass of 

things, As to this idea about being sorry for a man 

who 18 coming up against the counsel, because the counsel 
has had some experience at being on his feet, I would 
just say it doesn't work out, The man who runs a busi- 
ness knows more about his business and knows more about 


the difficulties that his business is facing than all 
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the counsel that ever Stepped up before 2 bar, 

THE CHAIRMAN: Be careful; you might be arguing 
eccunsel cut of cases, 

MR, SINCLAIR: Well, I have to be careful, 

THE CHAIRMAN; Now, just to make sure, at the 
end of this last paragraph of yours on page 51 you say 
the shipper comes before the Board and says, "My rate is 
too high," 

MR. SINCLAIR: Yes, 

THE CHAIRMAN: And he points to another rate 
which is lower; then the onus comes onto the railway to 
Show why it is higher, 

MR, SINCLAIR: ee the Board makes us pick it 
up. 

THE CHAIRMAN: All Rieht , Teogon? 

MR, SINCLAIR: In dealing with discrimination, 
regional discrimination, where it produces detriment, 
1s now prohibited under the Rete It is, I submit, 
clearly unnecessary to go further, particularly since 
Canadian Pacific has proposed that rate scales as 
Such should be equalized, 

THE CHAIRMAN: Pardon me a moment, Before we 
leave this man against whom there is no discrimination, 
would you not have to justify only that there is a 
dissimilarity of conditions and circumstances? 

MR, SINCLAIR: Theat is right. 

THE CHAIRMAN: Also justify that the margin of 
difference is not too great? 

MR, SINCLAIR: Well, yes, I would have to show 
that there was some -- 

THE CHAIRMAN; You ha¥@ to show that the dif- 
ference you are charging is a reasonable one, 


MR, SINCLAIR: That is right. 
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THE CHAIRMAN; Just and reasonable under the 
circumstances, 

MR. SINCLAIR; Quite; definitely, sir. 

THE CHAIRMAN: Ali right, 

MR, SINCLAIR: I submit it is abundantly clear 
that the proposed amendments of Manitoba, -- which are 
in 4 separate category; I am not gcing to include them to 
the same degree here; Mr, Evans has dealt with them -- 
the proposed amendments of Alberta and British Cclumbia 
on the subject of equalization cannot be given effect to 
if an equitable rate structure igs to be provided in 
Canada and if low cost, efficient transportation service 
is to be provided by Canadian Railways, 

Now I have some remarks, my lord and members of 
the Commission, on Arbitraries, They are a rate device, 
They have been, I think, possibly, a little confused by 
Some of the evidence and by not drawing a proper distinction 
between-an arbitrary and a differential, but I have 
developed that in my notes, and I do not think that I neca 
to discuss them with you just now, because I have not too 


much time, That section will be taken into the record, 


ARBITRARIES 

During the course of the proceedings there has 
been some evidence and discussion concerning two rate- 
making devices, one known as Arbitraries and the other 
Rate Groupings, or Blanket rates, 

Mr, Matheson, on behalf of the Maritime 
Transportation Commission, and also New Brunswick, spent 
Some time on what are termed the arbitraries over 
Montreal on traffic moving, both export end domestic, to 
and from points in the Provinces, An important use of 
arbitraries in the correct rate-making sense is found in 


the construction of rates on traffic moving between 
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Eastern and Western Canada, Rates on traffic moving 
from Eastern Canada, for example, are made on the basing 
arbitraries tc Fort William, plus the applicable class 

or commodity rates beyond, Although this is the way the 
rates are constructed, the rates are published as through 
rates, 

I might say that there has apparently been some 
confusion in distinguishing between erbitraries and 
differentials, An arbitrary is merely a convenient way 
of making rates instead of uSing 2a mileage calculation, 
Most often it is merely a factor in a through rate and is 
not in any way related to any other rate, though it must 
be added to another factor or factcrs to obtain a through 
rate, 

A Differential, on the other hand, has a fixed 
relaticnship to another rate ana arises from the necessity 
of maintaining relationship to that other rate for various 
reasons, The best example, I think,og differentials is the 
Port differential, or relationship between the Canadian end 
United States Atlantic ports such as Philadelphia, Baltimore, 
New York, etc. ana Montreal, Saint John and Halifax, 
Another well known example of a differential is in connec- 
tion with the Lake and Rail Rates, In this instance the 
Lake and Rail Rates are maintained on: a fixed differ- 
ential below the All Rail Rates, 

Arbitraries, being e convenient way of making 
rates and used instead of a mileage calculation must, by 
their very basis, fluctuate by reflecting increases and 
decreases in the through rates, They cannot be a 
permanently fixed amount. Differentials, on the other 
hand, do not reflect increases and decreases in the general 
level cf rates but must maintain their spread with the 


rates to which they are related. The preservaticn of 
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fixed differentials 1s recognized in general increase cases, 
for example, p, 88 21% Case print, p. 31 8% Case print, 
Pp. 19 16% Case print. 

The submission cf the Maritime Transportation 
Commission puts forth the proposition that arbitraries 
cover Montreal should not be increased along with the 
general level of rate adjustments, because they disturb 
the relationship which existed between Montreal and 
Maritime points, (Volume 39, p. 7387). There was never 
a fixed relationship between Montreal and Maritime points, 
The through rates between staticns west of Montreal and 
the Maritimes were originally constructed by adding low 
arbitraries to the rates to or from Montreal; (after they 
had been thus constructed they became one factor through 
rates). In all of the General Rates Cases since 1917 
the through rates, that is, including the spread over 
Montreal, were increesed and reduced along with all other 
rates in accordance with the various orders of the Board, 
because arbitraries or, as they are sometimes called, 
proportionals are merely part of a rate, To do other- 
wise than increase the through rates, the factor East 
of Montreal would never bear any share of the increase, 
Mr, Jefferson's views will be found in Vol. 84, pp. 16548-9, 
This would result in a fixed relationship between Montreal 
and Maritime points and fixed relationships only arise 
in differentials and have no application to arbitraries, 
any more than they have to single factor rates, I think 
it would be of interest to the Commission to know that in 
the United States where there are numerous arbitraries, 
increases are applied to the arbitraries where they are a 
factor in the through rate or published separately as an 
arbitrary, 


To treat an arbitrary es a differential instead 
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of what it really is woula seriously disturb the 
existing rate structure and would result in the Railways 
constructing the rates on through mileage. 

The arbitraries over Montreal tc Maritime points 
have been dealt with on a number of occasions by the Board, 
They have never been considered as a fixed amount over 
Montreal and I submit there is no justification for such 
treatment, In the 1922 Reduction Case, 12 &.0 Be mi hero 
the Board stated referring to the Maritime erbitraries: 

"These arbitraries were, of course, advanced 

along with all other rates, arbitraries, or 
proportionals under the various Subsequent rate 


changes," 


(Page 23645 follows) 
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Then slso I think the same thing applies to 
rete groups or blanket rates, Rate groupings or blanket 
rates are another rote-making device, They are used in 
Bll jurisdictions where there sre regulated rates. There 
ore very many cases of them in the United States, In my 
notes here I have gathered together some views in connect- 


ion with them, and I would ask thet they be taken into 


the record, 


RATE GROUPS OR BLANKET RATES 
a SNA RATES 


The other device to which I would like to refer 
is Rate Groupings, or Blanket rates, 

A practical rate structure must be based on the 
use of rate groups or otherwise have rates for each mile. 
All class rates and commodity mileage rates are based on 
groups ranging from 5 miles in the shorter distances to 
50 miles in the longer distances, The Rdilway Act by 
Section 329 (2) provides for rate groups in the standard 
mileage class rates end this pattern is carried over to 
other rates constructed on mileage, 

The principle of a rate group is that the rate 
in the group reflects the sverage mileage of traffic move- 
ment from ell points in the group and as a result shippers 
furthest from the destinations pay something less and 
Shippers closer to the destinations pay something more, 

Rate groups or blanket rates covering a larger 
area than the maximum of 50 miles in the general pattern 
are used when required to meet competitive conditions or to 
equalize the rates of competing localities within a given 
grea. The largest rate groups ere those known as Groups 
"A" and "B" which blanket the whole territory in Eastern 
Canada from Windsor, Ssult Ste. Marie, Sudbury and East to 
Montreal in connection with rates between Eastern Canada 


and Western Canada. 
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These groups came into being because of water sand 
rail competition and have been in effect ever since the 
completion of the Canadian Pacific Railway. This fact has, 
as far as I know, never been disputed and is steted in » . 
number of the Board's judgments and I also noted thet it was 
accepted at p. 113 of MY RA. Henry's study on freight 
rates prepared for the Rowell-Sirois Commission. The 
blanket rate Sroups in Eastern Canada were dealt with by 
the Board in the 1922 Case and egain in the General Freight 
Rates Investigation, 2925, The Board, in the 1925 Case, in 
VOLUN Lis Vs0.R. & R.- at p. 341, stated as follows:- 

"Ge blanketing of o territory extending for 500 
miles west of Montreal is above referred to. This 
Situation was reviewed by the Board in re Freight 
Tolls, 1922, Vol, XII, Board's printed Judgments, 
Orders, Regulations and Rulings, p. 61, and at Dp. 

69 the Board stated:- 

‘With reference to rates between Eastern Canada and 
points west of Fort William, a different situation is 
found to exist. Instead of territorial grouri igs in 
Ontario, as in the case of the rates between Ontario 
and the Maritime Provinces, the rates sre blanketed 
to and from the whole territory Montreal to Windsor and 
Sarnia, inclusive, Sudbury to Niagara Falls, sll 
intermediate points end all laterel lines. The resson 
is apparent -- the water lines operate from Montreal, 
calling at intermediate points to Sarnia, at a common 
rate to the head of the lakes, while the western-most 
points, such aes Sarnia and Windsor, can reach St. Paul 
and thence Western Canadian points with es short mileage 
vie Chicago. From and to points east of Montreal it 
has been the praatice to add an erbitrary to the 


Montreal rate, Montreal, through its geographical 
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Situation at the head of ocean navigation and as the 
terminal of the western river and lske routes, is a 
natural breaking point. This group with its blanket 
rate takes in a large area -- Montresl to Windsor, 555 
miles -- Montreal to Sudbury, 444 miles -- Niogera 
Falls to Sudbury, 337 miles -- Windsor to Sudbury, 480 
miles, The distance from Montreal, the most easterly 
point, to Fort William, the head of the lake navigation 
and the rate breaking terminal between Eastern end 
Western Canada, is 997 miles. From Windsor, the most 
westerly point, the distonce is 1,032 miles,! 

"The Board further stated in its judgment 'the 
blanket rate covering this territory is justified by 


the governing conditions outlined!" 


An example of a blanket rate brought obout through 
equalizing competing producers in 3 given srea is to be found 
in the grouping of fruit rates in the Okanegan. The rate 
that is applicable to shipments from the Oksnegen group is 
the average rate from the group so that even though the 
blanket rate governs the whole valley (there is one smell 
exception at Oscyoos on account of the special consideration 
of the building of the railway south from Haynes), 9 
Shipper at Penticton would pay less while a shipper from 
Armstrong would pay more than would be the governing rate if 
ectual mileage was to be applied from each shipping point. 

Rate Grouping is a result of commercial necessity 
and is, in my submission, of benefit to commerce. Insofar 
88 the Railways are concerned, their revenues are preserved, 
because, in arriving at the rete which is to apply from the 
Group, volume from the various points in the Group, as 
well as the differences in distance from points within the 


Group, ere taken into account. 
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There has been some discussion of the principle 
of rate groups during the evidence given on behelf of 
Alberta. While Professor Stewart, page 10577, Volume 55, 
end Mr, Harries at 3s number of places in the trenscript, 
for example, Volume 56, page 10814, stated thot they 
considered grouping should be s recognized principle 
in the freight rate structure, I find in Volume 80 that 
Mr. Frawley, in answer to you, my Lord, stated "I have 
an objection to rate grouping as such," 

The point I wish to make here is that both 
erbitraries and rate groups are exceptional methods of deal- 
ing with particular problems. Thot they are necessary has 
been amply proved, not only in Canade, but also in the 
United States, where they have been extensively used. I wish 
to emphasize that any scheme of equalization would have, 
unless great disturbance was to be caused, to be a scheme 
that would enable rate groups and arbitraries to continue os 
@ part of our rate structure. Equalization, under the 
existing law, would not disturb this method of rate-meking,. 
However, when one considers Alberta's amendments one is struck 
most forcibly by the fact that the proposed Section 329A(2) 
recognizes the principle of Rate Groups but does not 
recognize the principle of arbitraries, I submit that this 
fact shows how redical and far reaching Alberta's proposed 
legislation really is and also illustrates the dislocation 
and rigidity implicit in the proposals of Alberta, 

I should now like to discuss with you competitive 
Roves, if I may. 

THE CHAIRMAN: Where do we find that? 

MR. SINCLAIR: At page 58 of my notes. I - am 
not seying that these other matters are not important; but 
in the subjects that I have been assigned there seem to be 
some that are more important than others, having regard 


to some of the remarks that have been made concerning them. 
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COMPETITIVE RATES 


The written submissions of Cansdiaen Pacific are at 
pp. 70-100 of Part I and in the tables at pp. 56-61 of the 
Appendix to Port I, Mr. Jefferson's evidence is in: 

Vols 07, poe 13933-8):° voi" 68, pp. 13986-14010; pp. 
14119-24; Vol. 74, pp. 15013-45; Vol. 77, pp. 15579-85} 
VOLS HO. Oba L571.3-14* tei - 19, pp. 15756-8113; Vol. 81, 
pp. 16068-79; Vol. 82, pp. 16271-88; pp. 16330-44; 

Vol. 83, pp. 16347-53; Vol, 84, pp. 16549-50, 


The next type of rate that I propose discussing is 
Competitive Rates. This type of rate has been 3 subject of 
many representations to your Commission end amendments to 
existing legislation have been proposed by Manitoba, 


Saskatchewan and Alberta. 


Under the heading of Competitive Rates rather 
Special types of problems emerge and I propose to deal 
Sepsrately with Transcontinental rates when discussing the 
Long and Short Haul Rule. I elso propose to deal seperately 
with Agreed Charges under Part 5 of the Transport Act. With 


these exceptions I will now discuss Competitive rates, 


I submit that a most useful summery on these °: 
rates will be found at page 70 of Part I of our written 
submission. I refer to Paragraphs 46 to 49 end Paragraph 
51. (Para. 50 of Outline deals with Transcontinental Rates.) 


"46, Competitive rates are made for the sole purpose 
of obtaining traffic that otherwise would be lost to 
the railways. The level of a competitive rate is not 
set by the railway but by the competition. A railway 
hes, and necesssrily must have, the privilege and 


responsibility of deciding whether to establish a 
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competitive rate or forego the revenue which could be 


derived from hendling the traffic, 


47, Ag competitive rates ore mede with particular 
regerd to the traffic on which they are to apply, 
they cannot be applied as maxima to intermediate 


points where similar competition does not exist, 


48, When ea rellway, by reducing e rate to meet 

competition, secures or retains some remuneretive 
treffic that it would not otherwise hendle, there 
is benefit both to the Shipping public and to the 


roilway. 


49. In such circumstances 3 community, in which the 
railway does not have to compete with other trans- 
portation agencies, does not suffer when the railway 
establishes competitive rates in another area. The 
lower level of transportation charges in the 
competitive area would be effective there even if the 
roilway had not found it necessary to reduce its 


rates in order to secure or retain treffic, 


51. Canadian Pacific submits that the principles 
governing competitive rates as provided in the 


Railwey Act are sound and no amendments are necessary 


or desirable," 


I have left out Peragraph 50 because it 


deals with transcontinentsl roetes. 


The general principles governing competitive 
retes are set out in the further submissions of the Company, 
which ere found at pages 70 to 73 of Part I of our 


Submission, 
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I submit thet our evidence has made it clear that 
with the exception of retes on Alberte Cosl to Onterio -- 
those are not carrier competitive rates in the true sense; 
they are really pressure rates; they were put in set the 
request of the government to meet market competition with 
American coal. -- ang possibly certain at-and-east grain 
rates, competitive rates are undoubtedly compensatory. 

One fundemental principle that is often overlooked is 

that the very large majority of competitive rates are 
moving high-grade troffic where the normal rates are at 

@ high level, much above the out-of-pocket cost and some- 
thing extra, which is the basic criterion of the compen - 
satory nature of rates, You Will recall the evidence 
(Gaffney, Vol, 49, p. 9303 and Fairweather, Vol. 109, p. 
20119) was that truck costs are about 3¢ to 5¢ per ton mile. 
The bulk of low-grade commodities, particularly those moving 
at low rates, are not, generally Speaking, subject to truck 
competition, 

Water competition, on the other hand, is able to 
handle bulk and low-grade commodities but the railways ere 
fenerally sable to compete because they have the advantages 
of Plexipility, Speed and year-round uninterrupted service, 

I should like to recall to your Commission the 
evidence 3s to how Canadian Pacific tests the compensatory 

nature of competitive retes. In volume 67, page 13961, 
Mr. Jefferson stated: 

"When competitive retes are reviewed and a 
decision is reached to allow the competitive rate to 
remain unchanged the Canadien Pacific has satisfied 
itself that not only would an increase in rate result 

loss of traffic but also that the rate, as it 


im 2 


Stood, was reasonably compensetory. In this connection 


the practice followed by the Traffic Officers of the 
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Company in determining whether e given rate is com- 
pensatory is to consider, among other things, the cor 
mile and ton mile carnings, the length of haul, and 


the volume of traffic involved, 


If the car mile send ton mile ecarnings sre at 
least equal to the everage of the earnings of the 
System it is considered that prima facie the rates are 
compensatory. In marginsl cases such matters as 
length of haul, volume and direction of movement of 


traffic, may be the determining factors." 


In tables conteined in Appendix to Part I of 


our Submission we show examples of the compensatory 


nature of competitive rates. 


The examples shown were selected at random but 


all represent rates on which there is a regular movement 


Cm tratiine. 


The tables show the length of heul, average 


loading weight and carnings per car, per car mile and 


per ‘ton. mide, 


The following tables show this information:- 


Pages 56 to 59 Motor Truck and Weter Competitive Rotes 


Psege 


Page 


Page 


Page 


in Eastern Cansoda - Domestic Treffic. 


60 Motor Truck and Water Competitive Rotes 
in Eastern Canade-Export and Import Treffic, 
61 Motor Truck and Water Competitive Rates 
Western Canada - Domestic Traffic. 
80 Agreed Charges - Eastern Canada and 
Western Canada. 
81 Eastbound Transcontinental Traffic. 


Pages 82 and 83 Westbound Transcontinental Traffic. 
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The tables cited show that the earnings per car 
mile are, in practically every case, substantially higher 
than the average per car mile esrnings both in Eastern and 
in Western Canada and also the average per cer mile for 
the system for the year 1948, 

Our evidence has made it clear that the major 
factor in determining the level of competitive rates above 
out-of-pocket costs is experienced judgment. That is ea 
major factor, but some people seem to think it is the only 
factor. When the Treffic Officer is in doubt about the 

compensatory nature of the rate the matter is referred 
to our Research Department for study and analysis. You 
Will recall that our research department is a research de- 
partment. We have 3 Statistical department that is seperate 
from our research department, which is under the comptroller; 
but all that statistical meterisl and all that statistical 
work of experts are available to our research department, and 
Mr. Newman seid they were used, Our position in thst regard 
is a trifle different from that of other railways. We keep 
our statistical department under the comptroller, 
Mr. Jefferson (Vol. 82, p. 16223) put it this way - "If 
we are in doubt as to ‘what we should do we have a 
further study made by the Research Department". You will 
recall that Mr, Jefferson said that he referred rates to our 
Research Department quite a number of times in 3 year, but 
that it would be completely unrealistic to have oa detailed 
cost anelysis done on every rate, and that by using the so- 
called "rule of thumb" tests, end referring to the Research 
Department for analtysis the marginal cases, 2a workable 
practice wes followed. 

Mr. Shepsard, (Volume 118, page 12389) complained that 
Canadien Pacific qGid not maintain revenue and cost analyses 


which would enabl.e them to determine whether treffic wos or 
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WéSnot compensatory. He ssid "we feel that such an 
analysis would reveal that the Railways are today losing 
money on certain competitive rates," 

I ask you to note that we have Mr. Shepard's 

"feeling" to put agoinst the evidence of Mr, Walker and Mr, 
Jefferson. Mr. Walker Spoke sbout policy; Mr. Jefferson 
showed how the policy was carried out, Dr. Innis asked Mr. 
Shepard whether he accepted Mr, Jefferson's tests as to the 
compensatory nature of e rate. Mr, Shepard (pege 21413) 
answered: "No, we don't, very definitely." You, my lord, 
pointed out that the test that Manitoba was suggesting 
was that in Section 325(B), where the Board would require 
the Railways to maintain certain revenue end expense accounts 
for the purpose of determining the compensatory neture of 
rates. Dr. Innis, in his question to Mr. Shepard at page 
21414, Volume 118, showed that Manitoba had merely a sus- 
picion, and had nothing practical to suggest. Dr. Innis 
asked Mr. Shepard how the Board woula develop the test and 
Mr. Shepard said he had not developed any specific tests 
and he did not know what they would be, 

THE CHAIRMAN: As to Sectinn 325(B), the amendment 

appeers at page 22 of the Consolidation. 

MR. SINCLAIR: Yes. He says there: 
"Notwithstanding anything contained in this Act it 
shall be the duty of the Board to maintain 3 con- 
stant supervision over tariffs of tolls with 2 view 
to insuring that sll rates are compensatory." 

He did not suggest how that could be done or how many men it 
would take to do it. I would say it would certainly take 
Some hundreds of men to do it; and then I do not know what 
tests they could use. I say that they could only use the 


tests that we have been using on the railway. Then he goes on: 


oseate ie WE _ a U Ade 


imine 


. 


sit bos qelleW st to ovcitievp! baer Sool aug © “bBeet" 
dobastIot Jet :edttteg "dubde esloge XeAlleW sal siete 
“tM bootee ebinl 30!" s4uo bataco eow “go kiog eay woct fiw 
F oft oF es ataod a’aoeretIeh .at botqeoos on ~setedw braqed® | 
(ELifs ogeq) Braged® ‘sam’ oder 6 "to otuden yrodaamsqsion 
; bof yt go¥ “Wefedtingteb wrov .t!aob ow [on™ :botewerds - 
sitlteosive sow sdovzel ford geod ond Sarit duo hodntog 
etiuper blyow breed sed ovortw .(A}ESE mottsse ni sedg sow 
agnydpo5 Ssemegx bas oynaver atedeeo nisinteom of eyewLish oft 
to cuudea Yiotesteqnos eft gatatarteded To osogirg eff fot 

ogeg to biaged®) 4M of moktesvp eb nt ,efank .1d" 86de% | 

wate o yfouwt bert sdodiacM deckt Beworle JBL ctmtoy (Pmeias 
ehett .4¢  .teomate ot Isottoenq antavor best Bete nokera: 

bes fast oft qofevod Aluow bisa! sd? wor breqode st bontée” 
adnod otttosqe Yas beqolevee Fort hen of bice baaqode - c 

| eg Blatow ‘ort Fadw woml ton BE od” bag 


Secomberoite edt , AS ESE mobtood os ef  rWAMSTANO SMT . 
aftot Hiab Hoaas® ett ‘to SS ogeq va eresg . 
sesonth ager. ah .eoy +ArAdOe. .AM ; 
¥L SOA etd! mk boeetedaoo diet ctr estes teeks brtge" 
+100 6 mietnkaa qd brsolk eat to yiub Bit edo ters 
wety-s Atiw aiilot to zitibvet tavo mbeivreque: tone | 
" veo iuenaqmos ete asdiat [fs ded? sabroaet “ot 4 

KE anor yotn. woth ao cod od Bosom sevts wii deoqawe. don BIE 
ond (kneteoe Rivow at eas Etvow he tt oboe Smee | A 
tithe wom! tom eb I. aatt Bos ght ob ov mem to eboninat a 
cde seu yiiam Biteos yede toni yee I ese bie act 24 c 


gdon od oSdT. yewSier sad’ ad pitas! mand ever ow 3 BE 


iA tig tee oA . i“ 


ef 
‘ 
7 fis 
4 1 = 7 ; 
i : : 


we 


- 23654-A - Mr. Sinclair 


Mio) The Board may require the railways or any 
one or more of them to establish and meintsin such 
revenue and expense sccounts as it may prescribe 
for the purpose of determining whether or not the 


rates or any one or more of them are compensatory." 


What does he want us to keep them for? He does not know, 
He does not say how we are going to use them, but he just 
wants us to keep them anyway. Thet is what it gets down 
Lo, L submis. 


(Page 23655 follows). 
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I submit, most smphatically, that the only tests 
the Board could use are the tests that Mr, Jefferson today 
is using, 

Mr, Shepard (page 21392) is obviously under the 
impression that the Canadien National, on account cf 
certain evidence given by Mr, Fairweather, which I will 
refer to later, do a more thorough job of ccsting than 
do the Canadian Pacific, I say this is not so. The 
Statistical and Research Departments of the Canadian 
Pacific are as adequately staffed, as efficient and as 
resourceful as those of the Canadian National, or any other 
railways, 

Mr, Shepard, (Volume 119, pages 21483-84), pointed 
out that the Canadian Pacific tested the compensatory nature 
of rates in the first analysis by the average system revenue 
per ton mile and per car mile, He pointed out (top page 


21484) "it stands to reason that some other classes of 


traffic must be below the system average and, " -- listen 
to this -- "therefore, . by the Canadian Pacific tests, 
non-compensatory, " Here we have Mr, Shepard's under- 


standing of the situation, He seriously puts to your 
Commission the fact that all traffic moving below average 
System revenues, mark you, revenues, is non-compensatory, 
in other words, that cost is 100% variable with traffic, 

He is saying that the average cost of handling traffic 

is its average revenue, The out-of-pocket cost of 
handling traffic certainly is below the average system 
revenue; if this were not so the Canadian Pacific would 
certainly be piling up a tremendous operating deficit. 

The reason that railway Traffic officers, and the 
Interstate Commerce Commission, and the Board of Transport 
Commissioners can look at average car and ton mile 
revenue figures is because they know that there is not 


less than 20% of costs which are constant, When we are 
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locking at the compensatory nature of a rate we look at 
out-of-pocket costs, Mr, Shepard seems to think that 
cost and revenue are synonymous, I have heard a lot of 
fancy phrases and ideas advanced in these proceedings, but 
the concept of"out-of-pocket revenue" tops them all, 

In Volume 70, page 14402, I put a number of 
questions to Mr, Harries of the Province of Alberta in the 
matter of non-compensatory rates, and I would now like to 
read a short extract from the transcript: 

"Q. Wheat exenples have Alberta, or have they 
any, of non-compensatory rates in the rate structure 
of Canadian Railways? 

"A, I was pointing out, Mr, Sincleir, that that 
was the position we had taken in the 30% Case, 

"Q. You are not taking that position now? 

"A. Well, we take it as a matter of principle, 
but I would not be able to point out today any 
give-away rates that the Railways have.” 

Surely, "we take it as a matterof principle"! 

In accordance with the request of Commission 

Counsel, Volume 93, page 17715, I have forwarded to the 
Commission examples of the cost analysis done by our 
Research Department for the Traffic Department in these 
marginal cases of which I have been speaking. 

Mr, Newman, in his evidence, (Volume 93, 
page 17714), acknowledged that the experienced judgment 
of Mr, Jefferson and the use of the "rule of thumb” 
tests made it unnecessary to have detailed cost analyses 
for the numerous competitive rates. Mr, Fairweather 
admitted to Mr, Evans in Volume 111, page 20376: 

pete ee quite agree that in the practical 
working of the Traffic Department every rate 


change is not referred to us for analysis. 
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What they do refer to us is all the cases 
where they think there is danger that they 
might be unprofitable," 

My instructions are that the mass of competitive 
rates are handled in Canada in the same way as in the 
United States, 

Some interest has been shown by the Western 
Pwovinces, particularly Alberta (see questions of Mr. 
Frawley of Mr, Jefferson, Volume 68, pages 13989 to 
14006) in the competitive Pick-up and Delivery rates 
which are applicable only to less than carload traffic, 
Pick-up and Delivery service is provided by the Railways 
only in those areas where there is keen truck competition, 
Undoubtedly the cost of providing pick-up and delivery 
service on less than carload traffic has materially 
increased in the last few years and the level of these 
rates has been for some time under review by Canadian 
Pacific Traffic officers, 

Mr, Jefferson, at Volume 68, page 13992, stated 
that the pick-up and delivery rates in Ontario and Quebec 
were in the process of being increased, The latest 
adjustment which has taken place covering these rates in 
Eastern Canada was the rearrangement of the classification 
in the four groupings applicable, This point was ex- 
plained by Mr, Jefferson during cross-examination by 
Mr, MacPherson, Volume 78, page 15714 to 15714-B, 

In Western Canada the pick-up and delivery rates 
are the regular less than carload rates, Free pick-up 
and delivery is given at certain stations on commodities 
in the first four classes for distances up to 400 miles. 

As is pointed out in the table at the bottom of page 
86 of Part I of our submission, the percentage relationship 


of pick-up and delivery expense to total less than 
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carload revenue is quite reasonable, 

In the view of Canadian Pacific the railways must 
give a complete less than carload service, If some of the 
pick-up and delivery rates on Short haul movements, after 
deducting the P, and D, expense, are non-compensatory, the 
amount of traffic moving on those rates is quite small, If 
the railways did not meet truck competition on short haul 
traffic this would jeopardize the Railways! ability to 
provide the complete service that shippers demand and would, 
in all likelihood, result in them losing longer haul traffic 
to the trucks, which is, undoubtedly, remunerative to the 
Railways, This is merely an example of the inability 
to fix a hard and fast rule applicable in every minutae 
of rates, The handling of less than carload traffic for 
Short hauls is a problem that is constantly receiving 
attention and study by the Canadian Pacific, It is our 
view that in the case of certain short haul traffic trucks 
are the most expeditious and lowest cost media of 
transport, 

To provide a complete service both for long 
haul l.c.1, traffic moving through a distributing centre 
and short haul traffic originating at the distributing 
centre, both destined to the same location, Canadian 
Pacific are attempting to provide truck services to co- 
ordinate with their rail operations, This phase of the 
Company's endeavours is still in the experimental stage, 
és was explained by Mr, Crump, Volume 66, page 13821, 

In view of the extensive evidence given by Mr, 
Jefferson on the subject of competitive rates, I do not 
think that I need to go through the matter in detail but 
with your permission will now turn my attention to a 
consideration of the amendments which have been proposed 


to the Railway Act on the matter of competitive rates. 
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Manitoba, by amendments to Sections 328, 329 and 
332 (Volume 108, pp. 20002 to 20003) would make it impos- 
Sible for the railways to continue to publish competitive 
tariffs as such, Under Manitoba's proposed amendments, 
only two types of tariffs would be possible -- that is, 
Standard freight tariffs ana Special freight tariffs, 

If the railways were required to reduce rates to 
meet competitive conditions, this would have to be done by 
means of a special freight tariff, As a result, all the 
rules applicable to special freight tariffs would be 
operative rather than the rules applicable to competitive 
freight tariffs, 

THE CHAIRMAN; Does that mean going to the 
Board in each case? 

MR. SINCLAIR: No, you do not have to go to the 
Board to put in a special rate. You only have to go to 
the Board when you are dealing with standard rates. You 
see Manitoba's proposal would be that all rates, other 
than competitive rates and certain development rates, 
would be moved up into the standard rates so that he would 
have us going to the Board for every rate except com- 
petitive rates which he would call special rates, When 
you do that and do not change these various sections of 
the Act you will find yourself in the same position as 
Mr, Frawley finds himself, He did not touch section 317, 
you will recall; he deals with Section 314, Mr, Shepard, 
if I may use the phrase, is playing about with Section 328, 
and he is not affecting those sections of the Act which 
provide for competitive rates and competitive tariffs 
as such, It has a very restrictive effect that is 
Sometimes rather difficult to follow, This Act was not 
constructed to do the things Mr, Shepard is trying to do 


with it, and our whole rate structure is not constructed 
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in that way. 

Under the amendment to Section 329 which is pro- 
posed, subsection 4 would be deleted, This, on the sur- 
face, might seem to be rather innocuous and flow as a 
natural result of the proposal to amend Section je ida 
However, because of the fact that special freight tariffs 
cannot contain rates for a shorter distance at a higher 
rate than for a longer distance over the same line in the 
same direction, if such shorter distance is included in 
the longer, long-and-short haul departure would be 
absolutely prohibited and I will deal with this further 
when dealing with the long-and-short haul rule, 

Surely Mr, Shepard did not mean to do that, 
Nevertheless that is what he has done. He has put himself 
out ahead of Mr, Frawley just like Mr, Brazier did, 

Manitoba also proposes to delete Section 332 
from the Act, This would result in making inoperative the 
regulations of the Board under their Tariff Circular pub- 
lished pursuant to General Order No. 669, in so far as it 
deals with competitive freight tariffs, so that the rules 
as to special freight tariffs would be the only ones which 
would govern, The effect of this is clear -- it would 
prohibit the railways from meeting competitive conditions 
except on three days' notice, instead of giving the 
railways the right they presently have to put in tariffs 
and make the rates they contain effective immediately in 
dealing with unregulated competition, That is the 
only type of competition you can do that on, The 
necessity to move quickly in dealing with competitive . 
conditions was emphasized by Mr, Jefferson at page 16331, 
Volume 82, during his examination by Mr, Covert. 

Manitoba's proposals, I submit, would not be 


Supported by shippers or consignees and would unduly 
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restrict commerce and have a very detrimental effect on 
railway revenues without, I say, having any benefit to 
any section of the community. 

THE CHAIRMAN: Does Mr, Shepard ask for the repeal 
of Section 332, or is that effectively what he suggests? 
You have just said that? 

MR, SINCLAIR: Yes. You see he is intending to 
knock out Section 332 altogether, 

THE CHAIRMAN: He says so in his amendments? 

MR. SINCLAIR: Yes, 

THE CHAIRMAN; We will adjourn now, 


---The Commission adjourned at 1.00 pem, to resume 
at 2.45 pm, 
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Ottawa, Onterio. 
Tuesday, May 23, 1950. 


AFTERNOON _ SESSION 
— EN SESSION 


MR. SINCLAIR: I was at poege 66 of my notes: 

The proposals of the Province of Alberta on the 
Subject of competitive rates are contained in their suggested 
revisions of Sections 329 and 332, Alberts proposes to 
revise Section 329(4) ond make it a new section which they 
term Section 329B. As to Section 332, Alberta proposes a 
new subsection to be numbered 332(2), 

THE CHAIRMAN: You ere going to discuss that 
Section now, are you? 

MR. SINCLAIR: Yes, 329B is at page 23 of our 
Consolidation, my lord, at the bottom of the pege. 

I have two points on the proposed Section 329B:- 

First: By adding the words "or Special" after the 
word "standard" in the second line of the present section, 
Alberta would preclude the railways from having a 
competitive rate higher than 3 Special commodity rate. Under 
the proposed legislation 2 competitive rate must be lower than 
both the standard rate and the special rate instead of just 
lower than the standerd., This would preclude the reilways 
from effectively meeting certain truck competition, I think 
thet this can best be illustrated by en example. Say the 
railways have published a special commodity rate between A 
end B with a 50,000 lb. minimum. Truck competition develops 
between these points and the trucks offer a rate lower than 


the standard class rate but higher than the special commodity 


rate with a minimum of, sey, 15,000 lbs. The railways, in 


these circumstances, would meet the truck competitive rate 
by publishing 3 competitive freight tariff, at,possibly, a 


20,000 lbs. minimum for a given rete which would be lower 
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than the class rate but higher than the special commodity 
rate because of the fact that it would be for a smaller 
minimum and it is this minimum that is the competition 


which the railways must meet. 


The second point thet I wish to discuss in connection 
with Alberta's proposed Section 329B turns on the fact that 
they have suggested the deletion from Section 329(4) of the 
concluding words, which are: "which the Board may deem or 
have declared to be competitive points not subject to the 
long and short haul clause under the provisions of the Act", 
end in place of the words so deleted Alberta suggests the 


words: "sat which there is actual snd compelling competition", 


THE CHAIRMAN: Who would decide that, that there 
is actual and compelling competition? 
MR. SINCLAIR: That would be the Boerd, under 
Alberta's proposel. 
THE CHAIRMAN: Don't they strike that out, eccording 
to what you said a minute 2g0? 
MR. SINCLAIR: Well, you see, Alberta makes 332(2): 
"It shall be the duty of the Board to make such 
continuous examination of the competitive tariffs as 
to satisfy itself thet the competitive tolls are no 
lower than necessary to meet actual and compelling 
competition..." 
The Board would have to satisfy itself as to thet under 
Subsection 2 of 332 as proposed. 
The amendment proposed to Section 332 also contains 
the phrase "sctual and compelling competition" and again I 
wish to ssy thet my remerks concerning this phrase in dealing 


with the long end short haul rule would be applicable. 
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The additionsel subsection thet Alberte proposes to 
Section 332 does, however, contain other matters which I 
think must be discussed, It is proposed that the Board 
maintoin "continuous examination" of competitive teriffs for 
the purpose of Satisfying the Board thet such rates are 
"necessary to meet octual ona compelling competition" and 
elso that the competitive tolls more then cover "the 
additional costs of the movement to which they apply". The 
effect of obligating the Board to maintein 3s continuous 
examination of competitive teriffs for the purposes set out 
in the proposed amendment is, I submit, clear. The effect is 
to substitute for the experienced business judgment of 
railway Traffic Officers a regulatory supervision, Reilway 
Traffic Officers have large departments with representatives 
all through the country. These representatives are con- 
Stantly discussing with the trade traffic movements and rates 
end are in close touch with 211 local conditions bearing upon 
traffic. The Board, if Alberta's proposals beceme law, would 
have to tremendously expand its staff to keep informed end 
this would add greatly to the costs of administration without 
any real prospect of material benefit, 

THE CHAIRMAN: Do you have in mind this new sub- 
Section 2 of 332? 

MR. SINCLAIR: This continuous examination - and you 
Will recollect that Saskatchewan also hed the thought that 
there would be continuous examination of competitive tolls. 

I say that Alberta's proposals for amending Section 
332 ere on their face unworkable. At the least they would be 
burdensome end expensive to the railways end undoubtedly 
would materially increase the work of the Board. In spite of 


the burden they would bring about, I say thet eny results 
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that would be achieved in heaving rates ordered by the Board 
to a higher level would be So negligible as to be palpably 
insignificant. I say, in fact, that I doubt whether the 
Board would ever have occasion to order any higher rates, 
The prectical espect of the matter, if Alberta's proposed 
Section 332(2) came into effect, would be that the Board, 
by the ‘very nature of things, would in the end be compelled 
to rely heavily on the information and judgment of the rail- 
woy Treffie Officers and the net result would not be different 
then it is today, 

THE CHAIRMAN: TI was going to ask you about that, 
What burden is ‘placed on the Board today by subsection 4 
of 329 as it stends? It says the Board may deem any specified 
point or points to be competitive, 

MR. SINCLAIR: The Board has power under that Act 
to use its discretion to determine and say that two points 
are competitive points. 

THE CHAIRMAN: Not only has it discretion, but it 
says: 
"The competitive toriffs shell specify the toll 
or tolls ... to or from any Specified point or points 
which the Board may . deem... ", 
MR. SINCLAIR: That is, thet they may consider to be. 
THE CHAIRMAN: "Or thot they have declared to be 
competitive points." Now, what evidence have they to 
€0 on as to that? 

MR. SINCLAIR: Well, under the deeming of it, I 
Sey they accept the fact thst the railways say they are 
competitive, and they take notice of the fact that the 
rellways are cognizant of the situation and that they are 
prepared to accept that, ond they therefore deem it to 


be ea movement between competitive points. 
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THE CHAIRMAN: And you Sey there would be nothing 
in these amendments to prevent them from adopting the same 
practice? 

MR. SINCLAIR: That is right. I would say that 
in the practical result, my lord, they would have to come 
down to thet, 

Seskatchewan's Suggested amendments to Section 432 
would require the Board to "investigate ond determine" if all 
competitive tariffs sre "proper tariffs", Now, here is where 
we get into something different; this is Saskatchewen., 

What would be a"proper tariff" within the meaning of the Act 
is not set out, 

THE CHAIRMAN: Is the word "proper" there? 

MR. SINCLAIR: Yes, Saskatchewan uses the word 
"proper" in their proposed legislation. It is on our page 
24 of our Consolidstion, 

THE CHAIRMAN: Oh, yes, L see ity 

MR. SINCLAIR: Your Lordship drew ettmtion to 
this eat p. 21674, Vol. 120. No doubt what Saskatchewan 
intends is that the Board should be compelled to ascertain 
whether the competitive rate was necessary, wes no lower 
than required to meet the competition, and wes compensatory, 

Once, again we are back to the same position, thet 
that is what we do today, and the railway Traffic Officers, 
with their information and with their knowledge of the 
Situstion, proceed on that basis. 

I submit that the effect of the Saskatchewan proposal 
would be to transfer to the Board ea duty thet it cannot carry 
out as effectively as is now being done by railway Traffic 
officers because of the railwey sources of information and 
experience, 

The proposed amendments on Competitive rates, I 


Submit, can be characterized as a suggestion by the Provinces 
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that the Railways should be protected from themselves, and 
that we are not competent to handle our affairs in a 
businesslike way, Dr. Innis called this point to Mr. Frawley's 
attention in Vol, 122, P. 21958, Canadian Pacific Traffic 
Officers can make errors, but, if they do, in dealing with 
competitive rates, their constant review of these rates will 
soon bring the error to light, and it will be corrected. 
Surely no one can Seriously suggest that Officers of the stamp 
“of Mr. Jefferson, who have Spent so many days before your 
Commission, are the type of Officers who would be negligent 

to the extent; and this is what it amounts to, of throwing 


away the Company's money. 


Mr. Shepard (Vol. 118, P. 21393), Mr. MacPherson 
(Vol. 120, p. 21672) ond Mr. Frawley (Vol, 112, p. 21980) 
referred to the fact that competitive rates had not received 
the most recent increase of 16% which was awerded by the 
Board. Canadian Pacific on more than one occasion has 
advised the Commission that the competitive rates were 
increased 21% along with all other rates and in September 
of 1948 were further increased by 15%. Mr. Jefferson in 
this evidence (Vol. 67, p. 13941) pointed out that in addition 
to the 21% and 15% increases, many additional increases 
were made in the competitive rates. A large number of 
competitive rates have been increased anywhere from 50% to 
100% since 1948 and some increases have been in excess of 
100%. 

Mr. Shepard at p. 21393, referring to the com- 
petitive rate Situation, said that the East-West disparity 
in rate level had once more been aggravated. I submit that 
the freight rate burden on Western Canada has been lessened, - 
T mean on account of competitive rates - not increased --- 

THE CHAIRMAN: Lessened by virtue of these com- 


Petitive rates? 
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MR. SINCLAIR: Yes, by virtue of these increases 
we have put into effect on competitive rates. - since 1948 
and I am not prepared to admit that there is a greater 
burden on the West than on the East. I am instructed 
that the average freight revenue per ton on Canadian Pacific 
in 1949 increased by 11.3% over 1948 in Eastern Canada, 
whereas the increase in Western Canada for 1949 over 1948 
was only 2.9%. The average hauls in the East and .the 
West in 1949 were approximately the same os in 1948, 
I must say that I wish my friends from the 
Provinces would go a little more carefully into the 
facts before making statements which tend to cloud rather 
than clarify the issues that they have projected into 
this enquiry. 
The submissions of counsel for the Prairie 
Provinces that the West is suffering tremendous hardship 
from competitive rates is, I submit, completely without 
foundation. After all, only approximately 12% of the 
gross freight revenue of Canadian Pacific is represented 
by competitive traffic. That is based on the 1949 
figures from our Annual Report. It is about 35 million 
to 292 million. 
The railways are most concerned about the 
problem of meeting increasing competition because com- 
petition is largely directed to very remunerative traffic. 
That is high rated and long haul, truck and water. 
But I submit Mr. Frawley's emphasis on competitive rates 
as the crisis of the transportation problem is far fetched. 
COMMISSIONER INNIS: I find it a little diffi- 
cult to square that paragraph with the one above, That 
is to say, traffic has increased by 11.3% in Eastern 


Canada in spite of this truck competition. Is that a-- 
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MR. SINCLAIR: Well, after Gish, you see, 

Dr. Innis, the situstion is this: There is a lot of 

traffic that moves at competitive rates, undoubtedly, but 
there is far more traffic that moves at non-competitive 

rates, and in Eastern Canada particularly there is a 

tremendous amount of interline traffic, United States 

traffic. Now, they have been subjected to some quite 

considerable increases. Then of course we had the 

position in Eastern Canada where grain, for instance, 

is now moving at non-competitive rates on account of the 


increases, They are up to the class basis, 


(Page 23672 follows). 
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Then of course, wehave the position in eastern 
Canada where grain, for instance, is now moving at 
non-competitive rates on account of the increases, they 
are up to the class basis. 

COMMISSIONER INNIS: This doesn't seem to bear 
out the general impression that we have been given. 

MR. SINCLAIR: No, no. 

COMMISSIONER INNIS: That the trucks have been 
taking all the traffic in Canada. 

MR. SINCLAIR: Well, I am saying, Dr. Innis, 
that you must keep the thing in focus. I am not saying it 
is not a serious ‘problem. It is a serious problem, 
because the railways like all other businesses have 
differential prices, and what these trucks are doing, 
they are going and competing with us in our most remunera- 
tive traffic, where we are getting much more than our 
out-of-pocket costs, and we have a long way to come down 
before we ever .get a non-compensatory level of competitive 
traffic to meet truck competition. 

And when we get to the water, our transcontinental 
rates, there is the long-haul traffic where they are 
after us, and this. again is very remunerative. So it 
is a matter of keeping the thing in focus, and I am just 
Saying that Mr. Frawley, with his broad generalizations 
and accusations, has tended to get this thing out of 
focus. That doesn't say it is not a serious problem. 

It is just that he has over-emphasized it and put it on 
too high a level. 

As Mr. Spence points out, that figure 11.3 
is revenue per ton and not volume. 

COMMISSIONER INNIS: Well, that is the point, 


that makes it even more serious. 
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MR. SINCLAIR: Yes, but as I said, the reason 
for that, that is what happened to Mr. Moffat in his 
Exhibit 326. He could not on a statistical basis give 
full weight to inter-line. 

I submit that there has been no evidence adduced 
that would show any necessity whatever for any of the 
legislation proposed on competitive rates. On the other 
hand, there has been a great deal of -evidence adduced to 
show the necessity for the flexibility provided by the 
existing legislation and also that the public interest is 
not, in any way, being impaired by the practices being 
followed by railway Traffic Officers. I, therefore, submit 
that your Commission should not recommend any legislative 


changes in the matter of competitive rates. 
TRANSCONTINENTAL RATES 


Reference to these rates will be found at pages 
90 to 95 of our written submission, Part I, and in Mr. 
Jefferson's evidence at Vol. 68, pp. 14054-93; Vol. 79, pp. 
15773-73; Vol. 80, pp. 16017-9; Vol. 82, pp. 16195-202; 

Vol. 84, pp. 16527-8. 

The purpose of the rates is twofold; firstly, 
they enable the railways to meet actual or potential inter- 
coastal water competition moving via the Panama Canal. 
Secondly, they enable railways to secure traffic by assisting 
Canadian industries to meet competition from foreign countries 
moving to the Pacific Coast ports. Transcontinental competi- 
tive rates to Vancouver were the subject of considerable 
criticism, particularly from Alberta. I have a vivid 
recollection of the levity displayed when evidence was 
introduced of the resumption of intercoastal shipping 
between Eastern Canada and the Pacific Coast, and the 


scepticism, if I may use a mild word, that was shown by 
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certain of our Western friends when we were discussing the 
Sailing of the "Eskdalegate". There were four sailings 

last year from Montreal. This year the seriousness of inter- 
coastal competition can be clearly demonstrated by a 

general letter to shippers from Monsen-Clarke Limited, 

dated April 15, 1950. I would now like to read this letter. 
This is Monsen-Clarke Limited, their letter dated April 

15, 1950, headed: "Notice to Shippers no. 10, Montreal - 


Vancouver Service also calls Victoria". 


"Gentlemen: - 

"We wish to take this opportunity to 
express our regrets to the many shippers whose 
Shipments could not be accommodated on the 
S.S. "Riverside", our first vessel from 
Montreal to Vancouver this season". 

(this vessel has sa‘iled) 

"In order to ensure clearance on future 
Sailings, we would suggest that bookings be 
made as far ahead as possible and if neces- 
sary same can be made on a tentative basis 
with confirmation being given fifteen days 
before sailing date of vessel". 

Then there is a list of the sailing dates of 

the "Islandside", "Seaside", and "Oceanside". 

"Monthly thereafter, also calls 
Three Rivers outwards. 

It has now been definitely established 
that our all water service offers consider 
able savings in freight charges over all 
rail rates and we wouldwelcome the oppor- 
tunity of quoting rates on your commodities." 


They then set out their classes 1 to 10 without showing 
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any rate on class 9 which of course is livestock and they 
are not interested in that. I have put underneath their 
class rates the railway class rates, and I think the com- 


parison is rather indicative. 


i} 2 4 5 6 8 10 
Class 
Rates Seo. 2h 2.10 1.70 2.50 2.90) 385 Boe eee 
Railway 


Class 7.02 ©6,260 “A499 387" 3395 3108 2 Somneas - 2 oe 
Rates 


But here is what I want particularly to stress 
about this letter: - 
"L.C L. Shipments are assessed carload 
class rates." 
That is one point, but then:- 
"Special commodity rates and minimums 
quoted on request.” 
That is a point I want to dwell on when dealing with long- 
and-short-haul departures. 
"NOTE: - Large quantities of materials for 
CALGARY and EDMONTON are being routed to 
Vancouver for furtherance. This method of 
shipping to these two points offers shippers 
a considerable saving. Special rates quoted 
on request. 
"Looking forward to having the pleasure 
of handling a portion of your traffic to 
British Columbia and Alberta points, we are, 
(signed) Yours very truly, 
MONSEN-CLARKE, LTD. 
G. McLaughlin." 
Now, they are also advertising these sailings 
and these shipments in the Alberta papers. I am sure 


that they must have come to the notice of my friend 
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Mr. Frawley. 


The railways' claim that there is actual competition 
from intercoastal Shipping has, I submit, been proven. 

I might also say that the facts have again proved Mr. 
Frawley's suspicions wrong. 

I do not believe that anyone, after checking the 
tables dealing with Transcontinental rates in our Appendix 
to Part I at pp 81 and 82, would contend that transcon- 
tinental rates are today non-compensatory. The level of 
trasncontinental rates is very materially affected by what 
will hold traffic to the rails on account of the Superior 
service that the railways can give as against the low rates 
that are afforded, with slow service, by the water carriers. 
It is difficult to ascertain the exact commodity rates 
offered by water carriers because they are not regulated 
and are not required to publish or make available any 
Schedule of rates, nor is there any reason which compels 
them to charge the same rate to all Shippers or consignees, 
Now, that fact is also Shown in the letter that I read. 

COMMISSIONER INNIS: Do you know whether I.C.C. 
requires coastal steamships to file terms? 

MR. SINCLAIR: Yes, the Maritime Commission 
does, yes. 

There have been material changes in the transcon- 
tinental rates since they were open to review following 
the lifting of the Wartime Prices & Trade Board Order in 
1947. Many rates were taken out, others substantially 
increased. Others were increased and it was found that we 
could not hold the traffic without making a downward adjust- 
ment in them. 

Transcontinental competitive rates, just as all 


other competitive rates, are under constant review and 
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scrutiny by traffic officers, whose aim is to see that no 
lower rates are being provided due to competition actual 
or potential, than is absolutely necessary. Mr. Frawley's 
Opinion that such rates might be unnecessarily low must be 
weighed in the light of the actual treatment that is accorded 
to them by railway traffic officers. The disparity between 
the water rates and rail rates can be illustrated by a 
comparison of the class rates offered by Monsen-Clarke, 
that is class rates in their letter of April 15 and published 
rail class rates. 

While I have not any water commodity rates, 
undoubtedly they are well below rail competitive rates. 
Those are the rates that it is just practically impossible 
to ascertain with any degree of certainty. 

I now turn to the subject of long-and-short-haul 
rule. This is a matter on which we have had a great deal 


of evidence. 
LONG AND SHORT HAUL RULE 


The written submissions and evidence of Canadian 
Pacific on this subject will be found in Part II, pp. 118-27. 
Mr. Jefferson's evidence is at Vol. 68, pp. 14084-93; Vol. 


507 
i does 0) 0 15475- Vol. 80, pp. 15956-16039; Vol. 81, pp. 16040- 


Bok 


T will now discuss the Long-and-Short-Haul-Rule 
about which we have heard so much, particularly from the 


Province of Alberta. 


Section 314(5) and (6) of the Railway Act contain 


the Statutory provision on this subject. 
Section 314(5) prohibits a higher rate being 


charged for a shorter distance than for a longer distance 


4 
ene 


oa tere goa o¢ a2 mts sae pean 3 7 * 
oe Ranee aoktideqnos ot pAb bona" gic io mips aX 
& ayia ot ‘ristahen dioteiones i sane 7 
| ag geum wok citvmagepsans od digtm-esten down tnd? nokmigo 
bobtoons at gett tramtnord saudos old, te atght add Ab betghom 
ipewted yataeqelb eAT. .empottte “ontond qeuliet ce mots ot 

a “d betarteyfht od ase sete Lieq bus sodet xotew ort 
ieh0-nsenot yd PeteVte eaten egelo oft To moettsamne 
hodetidva bee @h Liaqa to aodvek ted? ab cote, saghe wt tert 
-eogst aeelo fie 


a 
L. # 


,setey et boommeo qotew yas tom over, T oktaw 
,actas ovidieeqmea [let woled Llow ets your qlbetductey 
oe “iisolitessq Jautl.at tf gad aster. ade ote ance 

; .Uilsigas to saxgsh yas attw ptadipors od 
fundeyrorunbete-gAol IO dootdae add oF sera Moat: 

[sob geetg & hatt-evan aw fotdwend getdem's af aldy .obegt 

.onebive 20 


getbeqat %6. samehive’ brs enotantedye metttaw ent: ) 
\WWeecte .4g ‘ tI dxet at Sauct od Ltt toohdie ehit ao offfoed 
sfOV 2€Q-H2OKL, .gq BA sfovede et Sonshine Bi gOwIS TAS k, aah 
-Q80BRF .yq £8 .fOV ageOdtAAGRL .aq es Ey wcyeat Ais ar 

| | ) Caen 28 
oipl- iyel-?7odkabas-gaol oat -apvoelh wom fiw T 
ade most ylreieottisg dove on bused) eyed ew doliy seeds. | 
‘a ye io) + a BINORER, Someorlwors | 
‘ gihe#aas Joh Yeusile odd to (e)-bas (ee qohtaoe. 
ss - poekdwaehad- ay Nobstvorg yaotedede art 
sated den sedgid 6 agididenq ()4LE motteen™ © | 
azeteth foxaok 8 ao} made gonetekh rotqorene 80% ‘peguede: 7 
se el yas aed” ai 


a4 


- 23678 - Mr. Sinclair 


in which the shorter distance is included unless the Board 
is satisfied that owing to competition it is expedient to 
allow a lower toll at the more distant point. 

The railways, in meeting competition, publish 
whatever rate may be necessary to meet the competition at 
the more distant competitive point and maintain their 
regular rates to the intermediate territory where the 
competition is not a factor. 

For many years Alberta has been complaining of the 
effect of the Long-and-Short-Haul Rule with respect ;to 
competitive rates, particularly in regard to its application 
to the transcontinental competitive rates. 

I want to make it clear right here that when 
I am dealing with long-and-short-haul, I think we must 
remember that this rule by Alberta would apply to long- 
and-short-haul departures not only on transcontinental 
rates but on competitive rates or any other type where 
they do exist, and they do. 

THE CHAIRMAN: Does every competitive rate 
include long-and-short-haul? 

Miz, SINCLAIR: Yes; it- could, if it te not 
applicable to intermediate points. For instance, I will 
take a truck rate from A to B, and there is a point C 
that is a little bit off the highway, for instance, and 
I do not apply it there. There is no competition 
existing, or trucks are only moving through movements 
and I really have no competition at the intermediate 
point. Then I don't publish it at the intermediate point. 

The question of transcontinental rates, including 
the propriety of charging lower rates between Eastern Canada 
and British Columbia Coast points than between Eastern Canada 
and intermediate points in the Province of Alberta, has been 
given consideration periodically for many years and has been 


dealt with in most of the general rates cases before the 
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Board of Transport Commissioners. 

In essence, the complaint of Alberta is that they 
are not receiving the full benefit of water compe tition 
(and I say "full" because they are receiving some of them). 
Undoubtedly the lack of water competition to Alberta points 
is some disadvantage, but it is a geographic disadvantage 
which must be weighed against the geographic advantages of 
Alberta. 

At times Alberta's representations have been that 
the rate to the more distant point should always be the maxi- 
mum to the intermediate points. This has been stated by 
Mr. Frawley though he disclaimed emphatically, at Vol. 62, 

p. 13078-9, that that was his contention. I submit through- 
out these hearings his remarks show the obvious hope that one 
way or another something would occur which would result in 
the transcontinental competitive rates being applied to the 
intermediate points in Alberta, otherwise there would seem 

to be no benefit to Alberta in adopting the amendments 
proposed by Mr. Frawley. Alberta's contentions have not 
found favour with the Board any time they have been 

enquired into. 

THE CHAIRMAN: Where are those amendments to be 
found? 

MR. SINCLAIR: That is his Section 314A, p. 16 
of our consolidation. 

A very clear statement on the matter of the long- 
and-Short-Haul-Rule with regard to transcontinental rates was 
made by Chief Commissioner McKeown in his judgment on the 
General Freight Rates Investigation, (1927) 33 C.R.C. 127 
at p. 135. The statement to which I refer is set out in our 


written submission, Part I, commencing at the bottom of 


page 91. 
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At this point I might say that increases in the 
normal rates and the removal of the Mountain Differential 
has resulted in a combination of the Vancouver rate plus 
the rate back to Alberta points making lower charges than the 
single factor rate to Alberta points, but this is applicable 
only in a few cases. The matter was dealt with by Mr. 
Jefferson at Vol. 77, pp. 15477 to 15481 and I will now 
read some short extracts from this evidence which succinctly 
states the situation: - 

"A. There are now about ten instances 

where the transcontinental rate to Vancouver 
plus the rate back is lower than the rate to 
Calgary. Mr. Harries pointed this out to 
the Commission at page 12044 of the trans- 
CPLpV. 

"THE CHAIRMAN: Q. There are about ten 
cases where the combined rates are lower than 
the straight rate to Calgary? 

"A. That is right, yes sir. 
"COMMISSIONER ANGUS: Q. In these in- 
stances is the shipper to Calgary allowed the 

benefit of the combined rates? 

"A, Yes, str. He ships a car direct 
to Calgary and we do not charge him higher 


than the rate to Vancouver and back to Calgary." 


The question of minimum weights is relevant and 
this was explained to Mr. Frawley by Mr. Jefferson at 
p. 15481. Mr. Jefferson said: - 
"aA, Well, I want to be clear on that 
now. if you wanted the car from Montreal 
delivered at Calgary, when it reached 
Calgary you would have to have 70,000 pounds 


in the car, and the rate to Vancouver 
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and the rate from Vancouver to Calgary would 
be protected without taking the car to Van- 
couver and back. But if a man Shipped a 
70,000 pound car from Montreal to Vancouver 
and it went right through to Vancouver and 
then he wanted 40,000 pounds of that car in 
Calgary, he could ship the 40,000 pounds 
back from Vancouver to Calgary and still get 
the $1.40 rate. Is that clear, Mr. Frawley?" 
"MR. FRAWLEY: Yes, that is clear, Mr. 


Jefferson." 


I submit that Chief Commissioner McKeown's state- 
ment that the instances of where the combination makes 
lower than the single factor rate are today just as they 
were in 1927, to use his words "not impressive" and "they 
do not touch the principle of transcontinental rates, which, 
under present conditions, need no justification." 

Where the use of the competitive rate to the Pacific 
Coast plus the rate back makes lower to Alberta than through 
one factor rates from the East to flberta, it is an advan- 
tage to the Alberta consumer because he receives the benefit 
of lower rail charges than if the railways did not meet 
the competitive rate at the Coast points. By publishing a 
competitive rate to Vancouver the railway does not necessari- 
ly benefit the Vancouver receiver as he is in a position to 
obtain even a lower rate by the water route through the 
Panama Canal in which case he could still ship his goods back 
into Alberta at even a lower charge than the use of the 
railways' competitive rates to Vancouver plus the rate 
back. 

THE CHAIRMAN: What have you to say about this 


back shipping today on the railways? 
MR. SINCLAIR: Well, there are a few cases. 
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THE CHAIRMAN: I thought measures had been 
taken to put an end to it. 

MR. SINCLAIR: We did, but on account of the 
mountain differential coming off and this increase, it 
has happened that in a number of cases, if - the combination 
of the rate to Vancouver plus the back haul makes lower 
than the single factor rate, there are a few cases; but 
in every case we protect that combination. We do not move 
the traffic to Vancouver and back again. Now, there is 
one - - 

THE CHAIRMAN: How do you avoid it? 

MR. SINCLAIR: Well, because we just charge 
the consignee the freight - - 

THE CHAIRMAN: Where is the consignee? 

MR. SINCLAIR: We will say in Calgary. We 
only take the car from Toronto to Calgary and we charge 
him the rate which is a combination of the rate to Vancouver 
plus the back haul, Vancouver to Calgary, and we take it 
as a Single factor, one rate. I want to be fair to Mr. 
Frawley, and I think it was made clear in the evidence 
that there is a question of differing minimums. 

THE CHAIRMAN: Differing minimums? 

MR. SINCLAIR: Yes. 

THE CHAIRMAN: What is a differing minimum? 

MR. SINCLAIR: Well, there are 70,000 pounds 
as against 40,000 pounds. That does bring up a small 
complication, but I think that once again Mr. Frawley 
has blown this thing up out of its true context and proper 
focus. I say that is not impressive, they were not 
impressive in 1927 and they are not impressive today. 
There are a very few cases where this problem does apply, 


but where we can we protect it. 


The steamship operators are actually soliciting 
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freight from Eastern Canada to Calgary and Edmonton routed 
by ship through the Panama Canal then to Vancouver and then 
from the Coast by rail, pointing out in their advertisements 
that this method of Shipping to Calgary and Edmonton offers 
a considerable saving. (Monsen-Clarke letter of April 

15, 1950 -- that is the letter I read into the record.). 

The only amendments which ‘have been propcsed 
on the Long-and-Short-Haul Rule are those suggested by the 
Province of Alberta. Mr. Shepard for Manitoba at Vol. 119, 
pp. 21436, stated that Manitoba "supports the submissions 
made by Alberta on this subject." He then went on to state 
that Canadian Pacific had taken the position that there was a 
difference of opinion between Manitoba and Alberta and he 
denied this to be the fact. I still say that there is a 
difference between the submission of Manitoba and Alberta. 
Manitoba on the Long-and-Short-haul Rule has gone far beyond 
anything which is in their briefs to this Commission. Whe 
only reference that I can find in Manitoba submissions dealing 
with the Long-and-Short-Haul Rule has to do with Trans- 
continental rates, and that is to be found on pp. 120-122 
of the printed submission. 

THE CHAIRMAN: Now, when Alberta deals with 
transcontinental rates, we know that means what they call 
unfair rates to Calgary and Edmonton, for instance. What 
is Manitoba's case? 

MR. SINCLAIR: Of course, Manitoba realized a 
point that I made, and that has been made by the railroads 
many many times: that if the transcontinental rate is 
to be blanketed back as a maximum, then these other places 
will descend upon the railway and ask for proportionate 
reductions in accordance with their mileage as compared 
with Calgary mileage. In other words they are hoping, 


by having Mr. Frawley's hope come into being, to also be 
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what I would call a secondary sequetur trust, something 


that Mr. Frawley has tucked away in the back of his mind 


even though he denies it. 
THE CHAIRMAN: 
MR. SINCLAIR: 
THE CHAIRMAN: 
MR. SINCLAIR: 


You keep on walking back then? 
That is right. 
How far back would you go? 


I don't know how far. 


MR. FRAWLEY: Bonheur , Ontario, I think was the 


name of the place. 
MR. SINCLAIR: 


time to talk about this. 


Mr. Frawley will have plenty of 


You don't only go back to where 


the competitive rate makes the maximum; you go back 


far beyond that, because 


in Mr. Shepard's province will come and ask for proportionate 


reductions on account of 


rate might be lower than 


people like shippers and receivers 


their rate, even though their 


the maximum blanketed back because 


of the mileage comparison. 


THE CHAIRMAN: 

MR. SINCLAIR: 

THE CHAIRMAN: 
they have taken. 

MR. SINCLAIR: 
this. 

THE CHAIRMAN: 

MR. SINCLAIR: 


What about Saskatchewann ? 
They would be in the same position. 


I want to know what position 


They have taken no position on 


That is what I thought. 


And I say that Manitoba's position 


they have taken, they did not realize they were taking. 


COMMISSIONER INNIS: What causes the blanketing 


back in the United States? 


MR. SINCLAIR: 


Of course, I say the situation in 


the United States on this subject is quite different to 


what it is in Canada. In the United States you cannot 


secure relief - - 
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THE CHAIRMAN: You cannot what? 

MR. SINCLAIR: i? icannee secure relief under 
the 4th Section of the Interstate Commerce Act, then 
you have either to forego the competitive rate or apply 
it as a maximum to the intermediate point. Then you have 
got the problem of proportionate reductions. There was 
a part I was coming to later about the situatbn in the 
United States. 

Transcontinental rates is only one type of 
competitive rate which gives rise under certain circum- 
stances to Long-and-Short-Haul departures. Moreover, 
Manitoba, as pointed out by Mr. Brazier, Vol. 46, pp. 
8843-4, did not desire transcontinental - - 

THE CHAIRMAN: Pardon me, I think you are 
answering the question I was asking a while ago. You 
Say that transcontinental rates is only -- pardon me, 
only one type, that is right. There are other types? 

MR. SINCLAIR: Yes. 

Moreover, Manitoba, as pointed out by Mr. 
Brazier, Vol. 46, p. 8843-4, did not desire trans- 
continental to have different criteria than other 
competitive rates concerning which Manitoba were willing 
to adopt Mr. Walker's criteria. 

In these respects, therefore, Manitoba has 
departed from its brief. Moreover, I say the amendments 
which Manitoba has suggested on the matter of competitive 
tariffs and rates has an effect on long-and-short-haul 
departures far and beyond anythingever suggested by Alberta. 


I will discuss this in detail later. 


The greatest difference between the position of 
the Canadian Pacific and that of Alberta is that, in having 
departures from a strict application of the Long-and-Short- 


Haul Rule, Alberta would compel the railways to first make 
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application to the Board (Vol. 77, p. 15483). Canadian 
Pacific, on the other hand, Say that such a procedure would 
be burdensome and serve no real purpose. 

THE CHAIRMAN: Would it be burdensome even in 
connection with the transcontinental rates? 

MR. SINCLAIR: Yes. I have here a file that I 
had taken out. of our vaults. It dealt with an 
application for relief from the 4th Section of the Inter- 
state Commerce Act, and it dealt with the international 
class rates where there were certain long-and-short-haul 
departures. Now, there is one file, and I think it would 
be rather indicative if I had the time to go through 
this page by page and letter by letter and exhibit by 
exhibit with this Commission, and just to see the tremen- 
dous amount of work and maps. 

THE CHAIRMAN: That will have to be the next 
Commission, 

MR. SINCLAIR: Well, I am afraid, sir, some of 
these people that are opposing these things just don't 
realize where they take it. There is one case, and I also 
got out of the vaults a few of the exhibits. Now, here 
are Exhibits 72-82. That is one case, and there are 
literally hundreds and hundreds of rate comparisons and 
maps in this case. Now, for Mr. Frawley to say that this 
would not be burdensome, I say it is just ridiculous. We 
have been through this situation; Mr. Frawley has not 
been. It is all very well for him to sit there at the 
counsel table and make railways sweat through a thing 
like eee cca questions. Maybe «he likes to 
see me work that hard, but I don't like it and neither 
do the traffic officers, for no good purpose. 


COMMISSIONER ANGUS: How recent is that case? 
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MR. SINCLAIR: This is the international class 
rates, I think it is 1940 when we finished. 

COMMISSIONER INNIS: I don't think Mr. Frawley 
is vindictive. 

MR. SINCLAIR: Oh, no, I don't think he is 
vindictive, Dr. Innis. With great respect, I say it is 
a lack of lmowledge of the practical workings of what 
he is asking this Commission to recommend. I say that 
in all seriousness. I don't think that that is the 
Situation. 

Mr. Buckingham has just brought up a note to 
me which says: "Don't make the mistake of thinking that 
is all of it. You have only got part of the file". That 
Shows you how far it goes. 

MR. FRAWLEY: You had better re-open the case 
and call him. 

MR. SINCLAIR: There are other differences which 
arise from the wording of the proposed Alberta amendments. 
I wish to make it clear at this point that if the Railways 
were compelled to blanket the competitive rate back to 
intermediate points, the revenues of the Railways would be 
affected by not only having the competitive rate operative 
as a maximum, but points which would take lower than the 
maximum would contend that they were entitled on account 
of their shorter distance to proportionate reductions in 
the rates that were applicable to their traffic. That 
is the point before. That point is noted by Mr. Commissioner 
McKeown in 1927 case also. 

This point, I may say, was brought out by the 
railways during the General Freight Rates Investigation 
of 1927 at which time it was contended that the cancellation 


of the transcontinental rates would not ‘benefit Calgary 


ig 


> 
e 


By - phedre ..* 


7 : ary. 
’ a | 7 er; 


SAL ATOMTe <a 


ow <‘nedw O4Cr @f St ants I 


i j 52 o> 
ety bs 


+ ate te 


- 23688 - Mr. Sinclair 


and Edmonton. In the alternative, if they were made appli- 
cable to Calgary and Edmonton, there would undoubtedly be 2 
demand for their extension to Saskatchewan and Manitoba 
points, and this would involve a tremendous loss to the 
railways. 

Mr. Jefferson at Vol. 77, p. 15494, again empha- 
Sized this fact and I submit it is unchallengeable. 

I wish to emphasize, in discussing long-and-short- 
haul departures, the tendency is to deal particularly with 
the transcontinental rates but what Alberta and Manitoba 
proposes goes far beyond this as the same principles are 
applicable in literally thousands of cases throughout Canada 
where there are competitive rates between given points to 
meet water and truck competition as well as the short line 
mileage of a competing railway. 

If prior approval of the Board was necessary before 
long-and-short-haul departures could be made, the railways 
in no case would be able to publish rates to meet 
competition and maintain their normal rates at the inter- 
mediate points until the Board had come to a decision after 
a hearing and permission was granted. For example, the 
Canadian Pacific would not be permitted to meet rates 
published by the Canadian National between Edmonton and 
Vancouver and likewise the Canadian National would not be 
permitted to meet the rates published by the Canadian Pacific 
between Vancouver and Calgary until such time as applications 
were filed with the Board, supported by facts and after an 
Order had been issued by the Board granting the right to 
make departures. This procedure would be necessary with 
respect to each and every individual rate throughout the 
country where the distance via one line is shorter than 
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you make one of these applications, because you would 
come up to a place where you wanted to publish a 
commodity rate where previously you had a class rate. 
That causes Mr. Frawley and his friends, or people that 
have the same idea, to once again put us through the 
procedure that these amendments would require us to 

go through. 

Long and short haul legislation as proposed 
would be unjust and unfair to the rail carriers particu- 
larly when the competition they are endeavouring to meet 
is unregulated. In the United States on the inland 
waterways, barges are federally owned, and in any event 
they publish rates, their inter-coastal competition 
published rates, both commodity and class. Their 
competitors can provide rates at will without the necessity 


of publishing or filing them with any regulatory tribunal. 


(Page 23690 follows) 
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That is the situation in Canada. 

If the legislation proposed by Alberta was 
adopted the applications which would have to be filed by 
the railways for permission to depart from the Long and 
Short Haul Rule would by no means be trivial or easily 
prepared documents -- witness this file -- as it would be 
necessary to support them with a great volume of statistical 
compilations and other data. The preparation of the ex- 
tensive applications which would be necessary would by no 
means be all of the task because when set down for hearing 
additional statistical exhibits and maps would have to be 
prepared, not only to cover the proposed lower competitive 
rates for the longer hauls but also with respect to the 
higher normal rates at the intermediate points. 

Some applications filed by the United States 
railroads with the Interstate Commerce Commission have 
contained hundreds of pages. 

The legislation proposed by Alberta would, I 
Submit, result in no gain or advantage to the shipping 
public or the rail nys, the only advantage would be to those 
competitors of the railways who have a free hand to arrange 
rates at will to monopolize valuable traffic for which the 
railways would not even be permitted to compete without 
first going through a lengthy and costly procedure before 
the Board and in many cases the traffic would be irrevocably 
lost to the railways. The only difference is that the 
railways are now permitted to readily meet competition as 
and when it arises rather than as and when authorized by the 
Board. 

I submit the only purpose of the additional work 
and expense to which the railways would be put under 
Alberta's proposals would be to satisfy requirements of 


what would be a useless part of the statute because the 
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rates to the competitive points are now compensatory and 
the rates to the intermediate points are now just and 
reasonable rates and it is the policy of the railways to 
so maintain them. 

It is the view of Canadian Pacific that the 
railways should continue to be allowed to publish lower 
rates for longer hauls to meet competition without first 
having the propriety of such competitive rate, including 
the rate to the intermediate point, passed upon by the 
Board. I submit the Board now has full authority and power 
to investigate any new rate either upon its own motion or 
upon complaint. The same goes for any rate now in existence. 

It must be borne in mind that in reality it does 
not follow that a lower rate for a longer haul is wrongful. 
It is only wrong if it is unduly low or creates unjust 
discrimination or undue preference. The public are fully 
protected under the present Act. Unjust discrimination 
is prohibited by Sections 314 and 317; non-compensatory 
rates may be disallowed under Section 325. 

Some idea of the volume of cases that Alberta's 
proposal would bring about is shown by the experience in 
the United States where, I submit, the rigidity of the 
Fourth Section has been a hardship on both the shipping and 
receiving public and the railways. Mr. Jefferson, at 
p. 15493, Vol. 77, stated that "when the law came into 
effect in the United States there were more than five 
thousand applications for Fourth Section relief within the 
first six months after the law took effect." (Report on 
r.C.C. Activities - 1887-1937, p- 97). 

Now if I may, I wish to examine the proposed legis- 
lation of the Provinces. 

The most far-reaching could be that of Manitoba. 


The effect of their proposed amendments would be to prohibit 
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under any circumstances long and short haul departures. In 
every case, under the Manitoba proposal, regardless of the 
competition or the necessities of the case, the rate for a 
shorter distance included in a longer distance could never 
be greater than the rate to the more distant point. This 
comes about on account of the fact that Manitoba, while not 
advocating any change to Section 314(5) or (6), has 
recommended the abolition of competitive freight tariffs 
through its amendments to Section 328 and its proposed 
deletion of Section 329(4). ZI am forced to say, and I have 
great respect for my friends from Manitoba, that this is 

an example of making proposals, failing, I suggest, a 
complete understanding of the art of rate-making or a lack 
of completely thinking through the results and ramifications 
of what they have proposed. 

THE CHAIRMAN: Before you go on, this is alto- 
gether apart from what you are dealing with, but you have 
called our attention to section 317 of the Railway Act. 

MR SINCLAIR: Yes. 

THE CHAIRMAN: Well, I notice that subsection 2 
of that section says: 

"The Board may by regulation declare what shall 
constitute substantially similar circumstances and 
conditions, e" 

I just want to know from you whether the Board has now in 
existence regulations--- 

MR SINCLAIR: No, not to my knowledge. They have 

not declared, except in their judgments, what those--- 

THE CHAIRMAN: This has nothing to do with what 
you are discussing now. 

MR SINCLAIR: No. I mentioned it this morning, 

my lord, because the amazing thing was, Mr. Frawley's 


amendments deal with those words in section 314, and he 
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does not touch 317. 

THE CHAIRMAN: It says the Board may by regula- 
tion declare what shall constitute -- by regulation; that 
would be a general declaration. 

MR SINCLAIR: Yes. 

THE CHAIRMAN: What shall constitute 
substantially similar circumstances and conditions. Do 
you tell me they have not published any such regulations? 

MR SINCLAIR: Not to my knowledge. 

THE CHAIRMAN: They just deal with each case as 
it comes along? 

MR SINCLAIR: That is right. 

THE CHAIRMAN: All right. 

MR SINCLAIR: The legislative changes proposed 
by Alberta are to repeal Section 314(5) and (6) and to add 
a new long and short haul clause in the form of a new 
section which they have termed 314A. 

I submit it will be impossible to affirmatively 
prove as required by Section 314A, much of the detail that 
is known to Traffic Officers as we could not in many cases 
call evidence or give documentary proof of the necessary 
facts. If we had, for example, through verbal conversa- 
tions, ascertained the rate of the competing shipping or 
trucking line which we were trying to meet and our only 
evidence of it was a verbal conversation with a shipping 
clerk in an office of a shipper or in the office of the 
shipping company, I can well imagine the violent objection 
to the admissibility of hearsay evidence that would come 
from Mr. Frawley -- and if that was not given effect to, 
because they would not be bound by it -- and a stirring 
allegation as to its unreliability. 

In meeting unregulated competition, where no 


tariffs need be published by the unregulated carrier and 
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where different rates may be quoted to different shippers 
for the same service, how a railway could establish to the 
satisfaction of the Board that, to use the words of the 
second part of subsection 1 of the proposed legislation, 
"the toll at the competitive point is not lower than is 
necessary to meet the competition" is, I say, next to 
impossible in many cases. This is a matter of proof. That 
the Board would not Strictly interpret the legislation may 
well be the result, but if it did not require affirmative 
proof then the matter would get down to accepting the 
business judgment of the railway Traffic Officers, which is 
exactly the situation that exists today. Of course, one 

of the purposes of Alberta's legislation is to supplant the 
business judgment of the railways by making it necessary 
for the Board to apply different tests. 

That is what they say, but I do not know how they 
can do it, and they did not tell us what tests they were 
going to apply that were different. Mr. Frawley says that 
is what it was, but then he does not tell me why or what. 

This is made clear at p. 13066, Vol. 62 of the 
transcript, where I put to Mr. Harries the following 
question and received the following answer:- 

"Q. You want this rigid control rather than 
having this problem of long and short haul discrimina- 
tion left to the good business judgment of the railway; 
is that the position of the Province of Alberta 
properly summarized? 

A. Yes, I think that might be a way of putting it." 

The next point I wish to deal with is the third 
part of the first subsection. 

This would require the railways to establish to 


the satisfaction of the Board that the competitive rate would 
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give a reasonable expectation that the railways' net earn- 
ings would be greater. Here again I submit the onus of 
proof on the railway would be practically an impossible one 
unless the Board were Satisfied to accept the judgment of 
the railway Traffic Officers, based on experience in traffic 
trends and other factors that are what may be termed 
nebulous, certainly nebulous in the sense that they do not 
lend themselves to establishment as facts before a regu- 
latory body. 

Next, I would like to discuss the phrase "actual 
and compelling competition" as it is used in the first part 
of subsection 1 in the proposed section. 

When Alberta's proposals were being discussed and 
Mr. Harries was giving evidence, the phrase that Alberta 
was using had the word "active" instead of "actual". In 
determining what Alberta meant by the phrase, I think that 
two extracts from the transcript will be useful. In Vol. 
62, p. 12085, Mr. Harries was being cross-examined by Mr. 
O'Donnell and Mr. O'Donnell asked: 

"Q. With respect to criterion number one of your 
proposed amendment, it is that the Board should be 
satisfied that there be active and compelling competi- 
tion. Now, what do you understand by ‘active and 
compelling competition'? 

A. I think the best way to explain that is to 
refer to the record yesterday, where we put those 
three cases of the United States in and indicated that 
the phrase active and compelling competition as used 
by us refers to a competitive situation which is real 
and not imaginary." 

At p. 13067, Vol. 62, Mr. Brazier was cross-examining Mr. 


Harries and in dealing with the phrase "active and com- 
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pelling competition" the following occurred:- 
"Q. So you are eliminating potential competition? 


A. Yes, in the Sense that it is merely potential, 


yes." 


I submit that the use of the words "actual and 
compelling competition" would be the subject of a tremendous 
amount of dispute and protracted hearings before the Board. 
It is a fundamental rule of statutory interpretation that 
words should receive their literal meaning. You cannot 
depart from that unless you get doubt out of the section 
itself. Applying this test to the words "actual and com- 
pelling" does not permit of the interpretation which Mr. 
Harries says Alberta has in mind. Even though it was 
possible to express in legislative language the thought of 
Alberta as expressed through Mr. Harries, what would con- 
stitute a real threat would be a matter of very considerable 
argument. Alberta would, no doubt, be contending that 
there was not a threat from competition, witness their 
attitude in these proceedings towards S. S. "Eskdalegate" 
and water competition between Montreal and Vancouver. 

Now, this is right behind us, just a few months 
ago. 

In assessing the legislation proposed by Alberta 
and the difficulties it would undoubtedly bring about, I 
think it is useful to refer to the transcript at p. 13003, 
where I was dealing with the necessity of railways taking 
the initiative in putting in competitive rates so that 
competition would not develop, and the following occurred:- 

"MR. SINCLAIR: Well, I am asking Alberta's 

witness, my lord, if Alberta agrees with the statement 
that 'Rail carriers should take the initiative in 
revising their rates to meet actual or threatened 


competition by other carrier agencies"." 
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Mr. Harries' answer was: "Yes, in general I think that 
would be correct." 

Under Subsection (1) of the proposed new Section 
314A the railways must make an application to the Board for 
relief in respect of any competitive rate to 2a more distant 
point which is not to be blanketed back to intermediate 
points where the competition is absent. 

Under Subsection (2), however, the matter goes 
much further. That is to say, if relief is granted under 
Subsection (1) and, for convenience let us assume the 
example used in Mr. Frawley's discussion with the Commission, 
it may be found that a rate of $1.00 to Vancouver is 
justified under the three headings in Subsection (1) and 
that the rate of $2.00 to Calgary is to stand. This would 
be the equivalent, in principle at least, of the United 
States legsslation, as it has been interpreted in the 
Jurisprudence of the Interstate Commerce Commission. How- 
ever, by Subsection (2) an entirely new principle is intro- 
duced. That is to Say, the toll to the intermediate point 
must be just and reasonable when compared with the rate 
for the longer distance to the competitive point. Thus, 
though relief be granted, a new difficulty arises in that 
the toll to the more distant point which is a competitive 
rate, is to be used as a measure of reasonableness of the 
non-competitive rate to the intermediate point. 

Under the present legislation the Board has held 
consistently that a competitive rate cannot be used to test 
the reasonableness of other rates. Dominion Sugar v. G.T.R., 
15 C.R.C. 156; Coyne, Railway Law of Canada, p. 415. 

Similarly, the Board has held that unless competi- 
tion exists at both points in regard to which a comparison 
is being made, the competitive rate cannot be held to 


unjustly discriminate against the other point. Salada Tea 
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Now then, having established the competitive rate 
as the test of the reasonableness of the rate at the inter- 
mediate point, one would be immediately in difficulty 
because although the Board might grant the relief under 
Subsection (1) it must almost inevitably give to the 
intermediate point a rate not higher than and probably 
somewhat lower than the competitive rate to the more 
distant point. If this is done, the test of reasonableness 
of rates to other points not intermediate would then come 
under review and the same test of reasonableness somewhat 
vicariously, it-is true, must then be applied to the rates 
to other points. If that is done, the whole rate structure 
breaks down to the level of competitive rates. What more 
absurd result could be contemplated and what more 
destructive idea could be introduced? 

I submit the views I have just expressed are not 
affected by Alberta's withdrawal of 314A (3). 

The fourth subsection of Section 314A is procedural 
and with the literally thousands of cases that would have 
to be dealt with, I submit that the burden of meeting the 
requirements of this section is a tremendous one. 

THE CHAIRMAN: That one that was withdrawn ., what 
was it about? Discriminatory rates? I think it was. 

MR SINCLAIR: No, it had to do with "without 
affecting other origins or destinations", and at first I 
had quite an argument on that, but when your Commission 
was discussing it with Mr. Frawley they pointed up some of 
the difficulties that were implicit in it, and he withdrew 
it. It said that no competitive rate would be allowed or 
no departure from a long and short haul rule would be 
allowed unless you would take into account its effect on 


other origins and destinations. That is my recollection 
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of it. It was a vicious thing, and he withdrew it. 

In dealing with the proposed legislation regard- 
ing long and short haul departures, I think it most 
important to consider whether there is any necessity for 
changing the existing legislation. If the railways could 
not secure departures from the long and short haul rule 
they would have only two alternatives -- abandon the 
competitive traffic or suffer the loss in revenue of 
blanketing back the competitive rate and the loss of 
revenue that would arise from demands for proportionate 
reductions even beyond the area to which the competitive 
rate would be blanketed, and attempt to make up the loss 
in revenue that they suffered by increasing other rates. 

I submit that the necessity for legislation is 
not proved by merely filing a brief of some two hundred 
pages aS was done by Alberta and by referring to the fact 
that in the United States there is legislation rec uiring 
the railways to accept the onus and establish the justi- 
fication for departures from the long and short haul rule. 
The problem of regulating railways in the United States 
is, as has been said many times during these proceedings, 
much more complex than it is in Canada. In the United 
States it must be remembered that competing transportation 
agencies, both water and truck, are subject to a much 
greater degree of regulation, and there is a basic differ- 
ence in regard to the national policy on water transport- 
ation. 

THE CHAIRMAN: Would you say that that expression 
of policy by Congress--- 

MR SINCLAIR: Has a tremendous effect. 

THE CHAIRMAN: ,---to maintain water transporta- 


tion as well as rail, has any effect? 


MR SINCLAIR: Has a tremendous effect, and I am 
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going to deal with that. 

THE CHAIRMAN: On relief from this subsection? 

MR SINCLAIR: Yes; it makes it, I say, prac- 
tically impossible to get a fourth section departure 
granted by the Interstate Commerce Commission on trans- 
continental rates. 

THE CHAIRMAN: You are dealing with that now: 

MR SINCLAIR: Yes, I am. Mr. Frawley challenged 
our statement, and he referred to two cases, and I would 
like to discuss them thoroughly with you, but after looking 
at them I say that they are completely off the point, but 
I will try to get through them as quickly as I can. 

You will recall that Mr. Frawley (Vol. 122, 

PP- 22055-58) referred to Mr. Jefferson's evidence that the 
Interstate Commerce Commission in dealing with applications 
of the railways for departures from the long and short haul 
rule had to take into account the policy of Congress to 
protect intercoastal Shipping. Mr. Frawley went on to 
consider two recent cases of the Interstate Commerce 
Commission which he put forward as disproving Mr. Jeffer- 
son's statement. Now I Say that a reading of the Interstate 
Commerce Commission decisions makes it very clear that the 
Statement made by Mr. Jefferson is undoubtedly correct. It 
is difficult for railways to secure departures from the 
long and short haul rule on transcontinental traffic 
because of the United States National Policy on inter- 
cOgstal shipping. 

Before dealing with the two cases Mr. Frawley 
cited, I wish to refer you to: Reduced Rates on Commodities 


from Originating Territory West of Indiana State Line to 


Pacific Coast Terminals (1926) 107 I.C.C. 421. The Com- 
acetic Loast Terminals 


mission denied the railways application for relief. After 
quoting from Section 500 of the Transportation Act, 1920, 
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Said at page 439:- 

"It is strongly urged, therefore, that to permit 
the western carriers to publish the proposed rates 
from Chicago for the avowed purpose of depriving the 
water lines of a substantial portion of such traffic 
as they are now able to obtain would be to disregard 
wholly the policy of Congress to promote, encourage, 
and develop water transportation. To be of material 
benefit to the rail carriers a substantial portion of 
this tonnage must be diverted to their lines. The 
declared policy of Congress is to foster and preserve 
in full vigor both rail and water transportation." 

and further at page 439:- 

"It is evident, therefore, that the diversion of 
any substantial tonnage from the water lines would 
have but an inappreciable effect on the net revenues 
of the rail carriers. On the other hand, it might 
very seriously impair the ability of the water lines 
to maintain their present standard of service." 

You will recollect, of course, my lord and 
members of the Commission, that most of our intercoastal 
Shipping is done by British tramps. They do a circuit; 
they come into Vancouver and they work through from Van- 
couver into the ports of Montreal or Saint John, and then 
they work grain out of there or other cargo to England,and 
back they come again. Of course, in the United States, 
with the Jones Act, you have to have American bottoms; they 
are the only people that are allowed to engage in inter- 
coastal or intracoastal shipping. 

See also the opinion of Commissioner Lewis at 
page 441, Commissioner Woodlock at page 442. 

The difference between Canada and the United 


States is this: in Conada the railways meet competition by 
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putting in rates to forestall 4¢ > “TH the United States 
the railways are not permitted to depress transcontinental 
rates to forestall or eliminate intercoastal water 


competition. 


The two cases referred to by Mr. Frawley were 


Citrus Fruits from Florida to North Atlantic Ports, 266 

era LO North Atlantic Ports 

I.C.C. 627 and All Rail Commodity Rates between C-lifornia, 
ao ty Rates between C-lifornia 


Oregon and Washington, 268 I.C.C. 515. Both these cases 
arose when water lines and the Maritime Commission urged 
upon the Interstate Commerce Commission increasing railways 
rates so that water carriers whose costs had materially 
increased could increase their rates to meet increased 
costs and still retain the business. The Commission 
clearly pointed out at page 520 of the All Rail Coomodity 
Rates Case that Section 500 of the Transportation Act of 
1920 does not require the Commission to take this action. 
In other words, they do not say you have to put up rail 
rates because another competing agency's costs had gone up. 
I submit that nothing could be clearer that the difference 
involved in increasing rail rates above the level at which 
they had been established to enable the water carrier to 
secure business and refusing a rail carrier Fourth Section 
relief when it puts in a low rate to meet existing water 
competition. They are the antithesis of one another. 

The close attention that Canadian Pacific gives 
to competitive rates was made clear by Mr. Jefferson. The 
policy of Canadian Pacific is to obtain the highest rates 
possible on competitive traffic and still retain the 
business. How their compensatory nature is tested was also 
made clear by him and I think it is of considerable 
Significance that the witnesses from Alberta (Volume 60, 
Pages 11543-4; Volume 61, Pages 12042-3) could not suggest 


any test which could be practically applied other than the 
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tests that Mr. Jefferson informed the Commission were 
those used by Canadian Pacific. 

The proposals made in connection with the long 
and short haul rule are, I submit, unworkable. Even if 
workable legislation was drafted, if the onus of establish- 
ing in advance the necessity for departure was placed 
upon the railways this, I Submit, would only result in 
increasing railway expenses materially without any benefit 
to anyone. Surely before rigid and restrictive legislation 
such as what is proposed is recommended, your Commission 
would require some evidence of injury being sustained. 

As pointed out by Mr. Jefferson at Volume ti 
Page 15498 and at Page 15505, any legislation as proposed 
by Mr. Frawley would be detrimental rather than beneficial 
to the shippers and receivers in Canada and would be 
Opposed by industry in general throughout the country. 

i repeat that every time the Board has dealt 
with the complaints of Alberta they held that they were 
not impressive complaints. I spent some considerable time 
when Mr. Harries was giving evidence, in asking him to 
give instances of how the present long and short haul 
departures were injuriously affecting Alberta. Mr. Harries 
stated that long and short haul departures injuriously 
affected Alberta in either a relative or absolute sense. 
In the absolute sense, Mr. Harries admitted injury would 
only be occasioned to Alberta if the rate to the com- 
petitive point was too low. At Volume 62, page 12092, the 
following occurred: 

"Q. Under your absolute example, that would be 
where the intermediate rate was higher than the 
destination? 

A. That is correct. 

Q. And that is the only example that you have 
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of the injurious effect of the long and short haul 
principle in the absolute sense? 

A. Yes. 

2. Now, to injuriously affect Alberta would be 
the result in the absolute sense, of the railways 
having not used good business judgment in fixing their 
competitive rates, that is correct, is it not? 

A. They might have put a rate in that is too 
low. 

Now, I say, with all respect to Mr. Frawley, 
there is one part of his case, and we say that he can 
Suggest nothing additional to what we do to see that the 
rates are not too low, and yet that is what his case is 
based on. 

In discussing injury in the relative Sense, Mr. 
Harries referred to the back haul to Alberta to take 
advantage of the transcontinental rates and to the 
possibility of injury arising from departures from the 
long and short haul rule through the railways meeting 
market competition. We have, I submit, made it clear that 
Alberta is not injuriously affected by what they term the 
back haul, because the combination is always protected 
where it makes lower charges than the single factor rate 
to Alberta. [In fact, Alberta is receiving some benefit 
by applying the combination as the maximum to the inter- 
mediate point. 

We have had no evidence to show that there is any 
injury being suffered by Alberta producers on account of 
long and short haul departures arising from applying 
competitive rates to meet market competition. 

In regard to market competition the policy of 
Canadian Pacific Traffic Officers is clear. Rates are 


published to meet market competition only if the competition 
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arises from a foreign country. That is to say Canadian 
Pacific Traffic Officers do not publish competitive rates 
to give one Canadian Shipper an advantage over another. 
In other words, long and short haul departures are not 
practised in Canada on account of market competition 
within Canada. Dr. Locklin (Vol. 62, p. 13103-4) while 
Stating he objected to railways meeting marketing com- 
petition within one country admitted different principles 
would apply in meeting foreign market competition. 

THE CHAIRMAN: Mr. Sinclair, at the bottom of 
page 90 you say: 

"We have had no evidence to show that there is 
any injury being suffered by Alberta producers on 
account of long and short haul departures a 

Could you tell us anything--- 
MR SINCLAIR: I will put in "and consumers". 
THE CHAIRMAN: Can you tell us anything about 
Alberta distributors? 

MR SINCLAIR: I say also that they cannot 
possibly be injured, because, as I said earlier in my 
argument, my lord, say we have not got a transcontinental 
competitive rate, the traffic can still go into Vancouver 
from Eastern Canada by water at a lower rate than it 
goes in if it goes in by rail. The Vancouver distributor, 
therefore, not having anything to do with the railways, 
can get into the Alberta market as a distributor against 
the Calgary distributor, if the Calgary distributor does 
not avail himself of what is open to him and what Munsen- 
Clark is asking him to do, that is, to take advantage of 
the water rate from the east to Vancouver and then ship by 
rail to his distributing centre in Alberta. How can he 
be suffering? How can he be injured? He has got the 


control of the situation right in his own hands as to how 
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he routes the traffic, just exactly the same way as the 
Vancouver distributor. 

COMMISSIONER INNIS: Does not this assume that 
the railways are to some extent protective in their own -- 
that is to Say, they are taking on a protectionist 
function. In the paragraph you have just referred to: 

"Rates are published to meet market competition only 
if the competition arises from a foreign country." 

MR SINCLAIR: That is right. I say the fastest 
way, Dr. Innis, to start a rate war between railways is 
to have the Canadian National helping a shipper on their 
line get into this market, and my fellow, being a little 
Shorter distance from that market--- 

COMMISSIONER INNIS: TI am not complaining about 
that. What I am asking is whether you are nottaking upon 
yourselves something of the protective function so far as 
tariffs are concerned against outside competition. 

MR SINCLAIR: No, sir. The only reason why we 
publish those rates to meet market competition from over- 
seas is to enable the traffic to move by rail; otherwise 
we would not get the traffic. For instance, we will say 
bottles from California versus bottles from Medicine Hat -- 
that is an existing case. Those bottles from California--- 

THE CHAIRMAN: Do you say bottles? 

MR SINCLAIR: Bottles, yes. They bottle quite a 
bit of whiskey out on the coast, and a lot of bottles move 
in there -- Harwood's. 

THE CHAIRMAN: Are they empty both ways? 

MR SINCLAIR: No. A lot of loads come out of 
Voncouver; we get a lot of traffic out of Marpole, both 
Canadian and American. But if we did not publish those 
market competitive rates on bottles we would then have all 


the bottles being used coming up from the United States, and 
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we would not be Setting traffic on them at all. The point 
that I wish to make is that we are not being protective, 
we are just using good business to get some remunerative 
traffic for the railways, and in our own view, as we go 
atter ib.. 

THE CHAIRMAN: Well, suppose you had to adjust 
your rates so that you lost that competitive traffic, 
what would be the result on your revenue? 

MR SINCLAIR: Well, we would lose a very 
remunerative section of our traffic; we would therefore 
have to put our other rates higher. Now, that is the only 
result there could be. We get a long haul on this stuff, 
we get heavy loadings, we get up to 70,000-pound minimums, 
and we get long haul; that is where we make Our money. We 
would have to forego that or else take the diminution of 
revenue that flows from blanketing it back in proportional 
reductions beyond, and that would mean the other rates 
would have to go up. 

THE CHAIRMAN: Well, is there now or is there the 
prospect of enough water competition to hurt you so seriously 
as all what? I mean, what does experience show? 

MR SINCLAIR: Well, it shows that we had a lid on 
it, and because our costs were going up--- 

THE CHAIRMAN; You raise the lid and they flow in. 

MR SINCLAIR: And they are starting to come che 
and come in fast. When you find an organization as 
aggressive as Munsen-Clark advising shippers that they are 
sorry, that they had too much traffie for one of their 
Ships,that gets around, and another Ship operator will come 
in there, and then another, and then another, and then they 
will get frequency of service and faster Ships. It does 
not apply only east to west, it is applying west to east. 
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their own ships. 

THE CHAIRMAN: Those are Canadian shipping 
companies, are they? 

MR SINCLAIR: But they use British tramps. There 


are some of them that use Canadian bottoms, but there is a 


_ Surplusage, as you know, right at the present time of 


Canadian tonnage, but it is not in the market, because of 
the cost. 

THE CHAIRMAN: All-the-year-round ships, to Saint 
John and Halifax? 

MR SINCLAIR: Oh, yes, Munsen-Clark ship from the 
Maritimes in the winte time. But we are able to keep the 
lid on this thing. We watch it very, very carefully. It is 
a matter of tremendous concern. There is not a single move 
that is made on transcontinental traffic that does not get 
right to the Vice-President of Traffic of the Canadian 
Paeific. 

THE CHAIRMAN: So you are not only meeting com- 
petition, you are forestalling it. 

MR SINCLAIR: Absolutely. 

Mr. Frawley, Volume 122, Page 21984, stated that 
information given by Mr. Jefferson with respect to publishing 
rates to meet market competition between the Canadian rail- 
ways is incorrect, and he refers to tolls on salt from Lind- 
bergh, Alberta to Saskatchewan points and Canadian Pacific 
tolls on coal from Southern Alberta to Pacific Coast as 
examples of long and short haul departures due to market 
competition between Canadian railways. Lindbergh is a local 
Shipping point on the Canadian National R ilways and I am 
not in a position, therefore, to argue as to the measure of 
rates applicable from that point. I do, however, take issue 
with Mr. Frawley in saying that the information given by Mr. 


Jefferson is incorrect by referring to coal from Southern 
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Alberta to the Pacific Coast. 

The rates on coal from Southern Alberta mines to 
Pacific Coast points published in Canadian Pacific Tariff 
C.T.C. No. W. 4029, where they are shown as competitive 
rates and not applicable to intermediate points were 
established to permit the Alberta mines to compete with 
coal from Vancouver Island, handled to Vancouver by scow 
where no rail haul is involved. It would be interesting 
to know if Mr. Frawley is objecting to the Alberta mines 
being enabled by the railways to meet the competition of 
water borne coal into the Vancouver market. 

The extent to which Mr. Frawley is driven to find 
examples to support his position and the effect it would 
have on Alberta industry is absolutely Stupendous, and I 
say they do not support it. 

The position of Alberta on the matter of the long 
and short haul rule is, I think, summed up in a question and 
answer at p. 12094 of Vol. 62 of the transcript: 

"QO. So there may be a problem before the Commission 
in which there is no injury to Alberta at all, that you 
have in your Brief. A Problem that you set out in 
your Brief that has resulted in no injury to Alberta 
at all? 

A. There may be a case in which there is no 
unwarranted injury, but I think when there is a 
relative and an absolute difference, she would be at 2 
disadvantage." 

Now, there is the whole case of Alberta in a 

nutshell. 

That Alberta, by not having watercompetition, is 
at a disadvantage in that respect alone would appear obvious 
but this would be a geographic disadvantage which would be 


more than offset in the case of Alberta at least by 
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Beographic advantages. The question of weighing 
Beographic advantages and disadvantages has been dealt 
with by Mr. Evans. 

I submit that under the present legislation no 
one is hurt. On the contrary, the lower competitive rates 
for the longer hauls, particularly the Transcontinental 
competitive rates, tend actually to benefit the intermediate 
higher rated points because such lower rates for the longer 
hauls enables the railways to secure traffic which they 
would not otherwise secure at rates yielding some profit, 
and thus have a general tendency to hold down the whole 
rate structure. The railways, I Submit, in the public 
interest should be free from all unnecessary fetters. 

There is no evidence which Shows any necessity 
for amending the existing legislation on the long and short 
haul rule, and my submission is that your recommendations 
should not contain any recommendation regarding any change 
in ‘the existing leg4slation in this regard. 

My next subject is interline rates, and the point 
in that is this: When Alberta's witness was on the stand 
-- this part of Alberta's Submission was handled by Mr. 
Darling -- he agreed that this was not a matter for 
statutory treatment. He had Studied the problem, and he 
admitted that the present powers of the Board were adequate. 
Now, he wanted to have single factor rates apply to inter- 
line. 

THE CHAIRMAN: What do you call them? 

A. Single factor, Straight mileage without any plus 
factor; and he used the American rates as examples. Now, 
I have put in here why the American rates cannot be used 
as an example. But the amazing thing was that when you put 
Some questions, my lord, to Mr. Frawley during his argument, 


I just could not believe my ears; Mr. Frawley said, yes, that 
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rast sas Mr. Sinclair 


he was going to draft Something. 


THE CHAIRMAN: Was the amazement caused by my 
questions or by his answers? 

MR SINCLAIR: His answers. No, I thought your 
questions were very much to the point, my lord. But the 
thing that amazed me was the Somersaults Mr. Frawley went 
through, because all of a Sudden he realized that one of 
his witnesses, which he must have forgotten, said he did 
not need any change in the Act, and then you point that out 
to him and he says, "Well, that can't be right; we want 
changes in everything; we will put one in here." Now, I 
have not seen his amendment, but it is going to be some 
amendment, because his own witness and any person who has 
tackled it says it is too complicated for statutory treat- 
ment. 

THE CHAIRMAN: Under this heading of "Interline 
Rates" do you include this request of Mr. Frawley's about 
farm implements, for instance, coming in from the United 
States and not receiving distributing rates from the 
border in? 

MR SINCLAIR: Well, that point will be met with 
under our equalization proposal. 

THE CHAIRMAN: Under another heading? 

MR SINCLAIR: Yes. That was where we applied 
standard mileage rates from border gateways, but if our 
equalization pattern is accepted we will have a distribut- 
ing clause pattern that will be applicable between any two 
points in Canada, and that will take care of that situation. 

THE CHAIRMAN: You are dealing with it? 

MR SINCLAIR: No, I have already dealt with it. 
That was dealt with under my equalization part. 

Now, Development Rates: Here again we had a 


proposal from Alberta and an amendment, and I deal with 


ae 
|, to ed Deause ¢ Be 


ir oe : ari ih - 


ocd $u8 Sbrol ym .dntoq od of sloum xe #2 - 
 dnow volwetd .aM, ed fusetence ont sew ia eee 7 
; _ Ye eno, teddy bestiser ‘off nebbya & to {1s seuased Asvonsd 7 
4 bib od bkee ,deddonro? sved deve sri Ho tdw cssesonitiw etd | 
duo ¢adt tnioq voy osdd bot ,toA ond at ognscie yaa Boon Jom 
toaw ow ytrigit od t'sp0 secs ~liew ,eyee ert bas mid ot 
t wo “.oved at smo duq ILtw ow yantdeeneve at eoansre 
ogee sd of aatog at. 9t dud taombasme aif gees don ved 
san ow noeteg yas bas svendiw awo aid esunoed ,Saombavas 


.gaond Yrotudete 201 dbetsetiqmos oot ab df eysa gt befiomd 
pes 
| entiverat" to antieed etdt tabm  :MAMALAHO SRT 9) 00y 
WW juods a'yetwsTl .1M to Jaoupet -Binly ebylomt soy ob " sodeht 
bagiad edd mort al snimos ,soastadt tot ,ataemoetgqmt oret 
q ae e43 mort astet gnidudittiealb anivicoess gon bas setade 


er": | | | tat sebted 

. dtiw dem od {ftw tatog tart «fey SALALOMTG AM hy 

* : -fseogotq aoltdsstisups we <9bas 
fgstbsed sedgons Toba) sMAMATAHD SAT vy luhuee 


ba tiqgs sw oredw sew tect -eoy : AYALOMTS AML ee 

ago It tud ,ayawedsg. ‘~obrod mort setsx essoLtn coed 
i. - -dudtrtath & svar iftw ow be¢qsoon at mredteag nolsssiLarpe 
i ows yns noewted eidsotians od IlLtw tend nredteq gautero got 
peheeatiett avatog 


) (moteautte ted} to exso oupd Litw tvadt 


S32 Htiw gatfesb ete woY ¢ 
ott adie tiseh ebserle evsd, I ol: _areaoutte Mov 
a ding, aottestisupe. ym nebaw ad be seob ecw 

2 had ow atege ors restel a 
fittw Lesh I bas ,terembasas as, bas oi 
ae. 


=p y 


~23712- Mr. Sinclair 


that at page 101 of my notes of argument. I say that the 
result of Alberta's amendment can be summed up in this 

way: What Alberta is asking is that by statute preferential 
rates should be given. Now, the position of Canadian 
Pacific is this, that we must have compensatory rates from 
the outset. That is made clear from an extract from the 
transcript that I Quote and a discussion that took place 
between you, my lord, and both Dr. Angus and Dr. Innis, 
when Mr. Jefferson was on the Stand. But the effect of 
Alberta's amendment would be to make statutory preferential 
rates. Now, surely that is certainly a retrograde step 

in connection with an equitable and reasonable freight rate 
structure. 

My further arguments are set out in my notes. 

Expiry Rates: I have dealt with them at pages 
fO2 «to 4104, I say to require the approval of the Board 
prior to allowing an Expiry rate to expire, as has been 
Suggested in a number of submissions to your Commission, 
would unduly hamper the R llways in maintaining a proper 
and necessary flexibility in the making of rates. 

I also say that we had some difficulty with those 
Seed grain rates, but after the trouble we have had I think 
this Commission can rest assured that that situation will 
not crop up again. 

Now, International Rates: I Spent quite a bit of 
time on these in my notes. I think that I have gathered 
together the various arguments and submissions that we wish 
to make. Here again, Albertahas under the heading of 
"International Rates" proposed an amendment which has to do 
with overhead traffic. I deal with that. I Say that what 
Alberta is trying to do is force a Canadian railway to apply 
a competitive factor existing in the United States to condi- 


tions that do not exist in C2nada. 
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THE CHAIRMAN: Just where is that? 

MR SINCLAIR: That is dealt with in my notes of 
argument at pages 110 and lll. The reason why I am--- 

THE CHAIRMAN: Is that @ proposed amendment to 
Section 338 or a new one? 

MR SINCLAIR: It igs a proposed amendment to 
section 338, my lord. He proposes adding a new Subsection, 
and the only example he could find -- and he has been 
looking for these things for a good many years -- was 
the famous instance of Essex County, where he found some 
canned goods going out to Alberta through Sweet Grass, 
where by using some competitive rates in the United 
States, or some factors, I should Say, intermediate 
factors in the United States, by combinations he could 
make lower ,than the through rate, and he blames the 
Canadian railways for protecting themselves against the 
use of combinations of intermediates through a foreign 
country, of breaking down their through rates, and he says 
we have that in the United States tariffs to protect us. 
Well, certainly we have, and why shouldn't we:? And why 
Should Alberta, because American railroads are compelled to 
put in depressed rates for conditions that exist down 
there, why should that inure to the advantage of Alberta 
and to the detriment of the railways' revenues and to the 
detriment of all other Shippers in Canada? I say it is 
untenable. 

Export and Import Rates: I deal with that on 
pages 112 and following to 115. You will recall that you 
drew the attention of Mr. Frawley to the fact that his 
mandatory equalization was going to prevent export and 
import rates being at a lower basis than domestic rates. 
He recognized that, and said he was going to look after 
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complaining, that here are people trying to put forth 
amendments to the Railway Act, ana they are going to upset 
a whole rate structure that has stood the test of time 

and enabled Canada to prosper and industries to flourish. 

The next point I deal with igs Agreed Charges, 
and I cover that rather fully, and at page 121 I sum it 
up in this way: 

The views of Canadian Pacificcan be summed up 
in this way -- Parliament, after very full consideration, 
recognized the hecessity of giving to the Railways a 
method to meet unregulated competition. Unregulated 
competition has increased rather than decreased since the 
Agreed Charge provisions of the Transport Act were enacted 
in 1938. The two major railways in Canada have from 
eight to nine million dollars annually of revenue 
involved in Agreed Charges. This traffic is profitable 
traffic, as the provisions of the Act make it necessary 
for the Railways to prove that their net revenue position 
will be improved by the Agreed Charge. 

Now, you will recall that Manitoba took the 
position that we could get all the advantages and every~ 
thing we required by competitive rate. Well, that is sheer 
utter nonsense, because the Act itself Says that if you 
can meet it by a competitive rate, then you cannot put in 
an agreed charge. 

THE CHAIRMAN; Where does the Act Say that? 

MR SINCLAIR: It says that in section 35(1) of 
the Transport Act. 

THE CHAIRMAN: You are at Agreed Charges, are you? 

MR SINCLAIR: I am at Agreed Charges, yes. I 
admit I am going at quite a clip here. 

THE CHAIRMAN: What section did you say? 

MR SINCLAIR: Section 35(1), my lord. 
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Now, here comes Manitoba, and they are supposed 
to have given this matter Study, and they make a statement 
like ‘that =_ amazing, I say, that is all it is. 

Now, the last of the three subjects I had 
assigned to me was the National Transportation Policy, and 
my notes on that run from page 121 to page 132. Ina 
word, I say that the National Transportation Policy for 
Canada should be a policy that will enable us to provide 
low cost efficient transportation service, and that is the 
policy that should motivate legislation in regard to other 
competing modes of transport, and should also be the 
motivating consideration in considering the legislation 
that has been proposed by the various parties before you. 

My time is up now, my lord, and I thank you for 


your patience in listening to me for so long. 


(Portion of argument taken as read follows): 
INTERLINE RATES 

On this subject the written submissions of 
C nadian Pacific will be found in Part II, pp. 83-94. Mr. 
Jefferson's evidence is at : Vol. 76, pp. 15410-40; 

Vol. 81, pp. 16079-109, pp. 16118-120; Vol. 84, pp. 
16500-02. 

The Board, under existing legislation, has 
complete jurisdiction over the matter of Interline rates. 
Where Interline rates are necessary, railways place them 
in effect. As Mr. Jefferson said at page 15410, Vol. 76:- 

"The Railways have been very much alive to the 
matter of Interline rates. We have a great number 
of them in both Eastern Canada and Western Canada. 


Interline rates are published between points in 
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Eastern Canada on the one hand and points in Western 
Canada on the other, via North Bay or Port Arthur - 
Fort William. ‘The railways establish joint interline 
rates wherever there is necessity for them. This is 
the policy of the Railways." 

Sections 336 (1) and 337:(1).0f the Act deal with 

the Board's jurisdiction on this matter. Section 336 (1) 
requires the R llways to publish joint tariffs where they 
are necessary. Section 337 (1) allows the Board to 
prescribe joint tariffs and the tolls under such tariffs 
if the Railways fail to agree. The Board's jurisdiction is, 
I submit, extremely broad ana enables it to adequately 
protect the public interest. 

It is important to remember that a railway is not 
required to publish a Joint tariff with another railway, 
even though, by using a two-line haul, a shorter distance 
between two given points may be brought about. If one 
carrier has a route which is reasonable and practicable, 
joint tariffs are not required. (Joint Rates, 1916, 6 
J-O.R. & R. 406). 

Admittedly, there are not joint tariffs between 
all points in Canada, even where only one railway exclusively 
serves either the originating or destination point. 
Conadian P cific submits that the covering of all points 
by joint tariffs, as Suggested by Saskatchewan Federated 
Co-op (Vol. 7, pp. 1257-8), would be unnecessary. The 
effect of any such requirement would not be in the public 
interest. The result would be, as stated at page 94 of Part 
II of our Submission:- 

", . . the expenditure of large amounts of money 
and materials necessary for the construction of 
interchange facilities at many additional points; the 


additional operating costs that would result in 
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most: instances; and the expense of tariff publication 
required to establish joint through rates between 
every two stations in Canada would, in the Opinion 

of Canadian Pacific, Sreatly outweigh any possible 
Saving to the shipping public through the medium of 
lower freight rates which might result in certain 
instances. In the final analysis, the position of the 
general Shipping public and that of the Railways 
would be impaired rather than be improved." 

Where Interline rates are necessary, they are on 
the basis of Single line rates with appropriate additions to 
cover the extra costs inherent in the handling of interline 
traffic. 

There is an exceptioncn rates to and from the 
N.A.R., where the one line basis is used. This is because 
both the Canadian Pacific and Canadian National look upon 
the N.A.R. as a mere extension of their own line. In the 
Case Of the D.A.R., which is a leased line, there cannot be 
any interchange with the Canadian Pscific except by a 
transfer of lading or without a transfer of lading using the 
Canadian National lines as a connection and so, therefore, 
there 1S an addition over the single line mileage on through 
tariffs. Where railways, parts of the Canadian Pacific 
System, maintain their Separate identity, even though they 
are leased lines and directly connect with the lines of the 
parent company, the policy has been not to extend a Single 
line mileage rate, but to give joint rates where they are 
necessary and apply an addition over the single line mileage. 
In the case of the Nuebec Central R:ilway, single line rates 
have been an open question for many years. If Single line 
rates were applied from all points on the Q.C.R., there would 
be a serious loss of revenue. The investment in the Q.c.R. 


is largely that of other interests than the Canadian Pacific 
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and the earnings on the traffic moving over that railway 
are not, even under the present system of making rates, 
sufficient to cover the obligation which the Canadian 
Pacific has assumed by leasing it. I might point out that 
informed shippers are cognizant of the situation on the 
Q.C.R. and D.A.R. because railway officers have discussed 
the matter with them on numerous occasions. I would also 
point out that it is not without significance that no 
Shipper or consignee using these railways has appeared 
before your Commission to complain of unjust treatment 
under present conditions. 

Alberta, which made the most xtensive represent- 
ations on the Subject of Interline rates, reeommended that 
Such rates should be calculated on through mileage over the 
Shortest route over which carload traffic ‘can be inter- 
changed. (Vol. 63, p. 13247). 

If Alberta's proposal were accepted it would 
mean that there would not be additions to the single line 
rates in establishing joint through rates. Unquesticnably, . 
there are additional costs in establishing and moving 
traffic through interchange points and publishing joint 
rates. This was recognized by the Board in Canadian 
pemunern Ry. v. G,.T.R: Co., 20 0.8.0. 84. 

Canadian Pacific submits that it is only reason- 
able to have an addition on Interline rates over and above 
Single factor rates. Alberta, in their submission, 
referred to the situation in the United States where, 
they contend, Interline rates are published on the Single 
line basis. It is the practice of the Interstate Commerce 
Commission to prescribe class and commodity rates for 
either single or joint line hauls on the same basis. 

I submit that the United States practice does not 


Support Mr. Frawley's contention of having interline rates 
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On a single haul basis. In vol. 122, pp. 22067-8 Mr. 
Frawley referred to Southern Class Rate Investigation . 
100 I.C.C. 533 to Show, he said, that in the United States 
two line hauls were on a Single line basis. TI merely point 
out that the ultimate finding of the Commission, which can 
be found at page 22068 of the transcript, clearly shows 
that the additional costs of two line hauls in the 
Southern Class Rate case were to be reflected in the 
"distance scale", 
The reason the Interstate Commerce Commission 
have prescribed, in so many cases, multiple hauls on a 
Single line basis is because their whole rate structure 
has taken into account the transportation system existing 
in that country, with the numerous railroads that are 
operating. Mr. Jefferson made this clear at Vol. 76, 
Pp- 15435-36, when he said:- 
"The rates prescribed by the Interstate Commerce 
Commission, however, are not Single line rates 
extended for multiple hauls; as Suggested by 
Alberta for application within Canada. For a great 
many years the Interstate Commerce Commission, in 
making rates in the United States, have based them on 
the fact that they have, in that country, a transport- 
ation system which consists largely of multiple 
hauls." 
Mr. Jefferson s-went on to point out, with the large number 
of interline routes that are available in the United States 
for moving traffic, the only practical way to deal with the 
Situation is to reflect this situation in the rate struc- 
ture whether for Single or multiple hauls, because it would 
be out of the question to add an arbitrary over a single 


line rate via the multiple routes. 


The extent of multiple routes and interline 
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hauls in the United States can be seen from the following 
extract of the Interstate Commerce Commission decision in 
Re; Section 5(a) Application No. 3, Eastern Railroads - 
Agreements which was decided on March 15th, 1950, at page 
1 of ‘the mimeographed report it is stated:- 
"For example, the Erie Railroad is a party to 114 
different routes between New York, NYS, end st . 
Louis, Mo., participated in by a total of 26 
railroads. Any proposed rate adjustment between New 
York and St.Louis would require consultation with or 
among all of the participating railroads. There are 
also single-line routes between those points. A large 
percentage of the traffic in official territory is 
interline traffic moving under joint rates, amounting 
to 75 percent for the Erie, 76 percent for the 
Baltimore and Ohio, 82 percent for the New York 
Central, 68 percent for the Pennsylvania, 93 percent 
for the Boston & Maine, and 87 percent for the Maine 
Central, as examples." 

I wish to stress that the matter of Interline 
rates is one of some complexity and, by its very nature, 
broad discretion must be left to the 'R ilways in the first 
instance and, failing action by them where necessary, 
discretion as to what is to be done must be left to the 
Board. Interline rates depend on so many factors that each 
individual case and the facts Surrounding it are of the 
utmost importance, and a general rule which would be 
rigidly employed could not be set down without making so 
many exceptions as to make the rule unworkable. That the 
legislation now in existence is adequate and sound for 
Canada and that the problems of trying to rigidly set down 
an Interline rule are practically insurmountable has been 


recognized by Alberta in its submission to this Commission. 
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Alberta made it Clear that they were not asking your 
Commission to recommend any changes in the Statute 
LOS LSANT YT wt ery of this it was with 
considerable Surprise, therefore, that I heard Mr. Frawley 
in his argument (vol. 122, pp. 22072-74) change his 
position and Suggest he wanted the Railway Act amended. 

The Maritime Transportation Commission has 
proposed an amendment to Section 9 of the Maritime Freight 
Rates Act by the addition of a subsection which would be 
numbered 9(6). This amendment would enable traffic to be 
routed with the Maritime Statutory preference over routes 
which existed prior to the Act coming into force. Ags the 
Act is presently framed, traffic routed via the Saint John 
Gateway over which considerable traffic moved prior to 1927 
is effectively closed for many movements. Canadian Pacific 
considers this Suggested amendment reasonable and has no 
objection to it. 

DEVELOPMENT RATES, 

Mr. Jefferson's evidence may be found at Vol... 79; 
Beas vel, 80, pp. 15918-28; vol. 82, pp. 16226-28. 

The Freight Traffic Department of Canadian Pacific 

“has attached to it an Industrial Development Section, 
with officers both in Canada and England. The work of this 
Development Section is to advise industry as to the source 
of raw materials, markets, plant sites and trackage and 
Siding facilities. There are really two phases of this work. 
Plant sites, trackage and siding facility matters are 
handled by one Section, staffed by officers with Traffic 
and Operating experience. The other section deals with 
location of raw materials and markets. This latter section 
is staffed by geologists and industrial engineers. 

The Freight Traffic Department also has the 


assistance of the Research Department in making analyses and 
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field studies where required to determine what rate the 
railway can afford to give to new industry or an industry 
developing a new line of traffic. It is fundamental to 
the system of rate-making that the Canadian P2cific will 
not quote a rate unless it is compensatory. How much the 
rate quoted is above out-of-pocket costs depends on nego- 
tiation between the Traffic officers and the industry 
involved and resolves itself into what the traffic will 
bear. The position of the Railways is that, to have a 
realistic rate structure, you cannot put in rates that 

do not immediately return at least Something in addition 
to the out-of-pocket costs. This is made clear in 

Volume 82, p. 16227;- 

"THE CHAIRMAN: Q. Can we say this, that every 
rate that you set must be compensatory from the 
outset? 

MR JEFFERSON: A. As far as I can determine Bra 
yes, osir. 

Q. As far as you can make it compensatory? 

he sfe8, 617, 

COMMISSIONER INNIS: Q. You would not consider 
compensatoriness extending over a period of 4 year? 

A. No, sir, I will answer you this way, that if 
a rate might not be as compensatory as I would like 
it, we will say, but still something that, to the best 
of my ability to determine, was above out-of-pocket 
costs, and as long as we were going to make something, 
I might be satisfied with that rate for a year or two 
and get something higher later on, but the difficulty 
in doing business that way is that once the railway 
puts in a rate to help an industry in that way, and 
to expire in a year or two years, then the industry 


is always after you to extend it, and you never can 
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"get it up. That is the trouble. 

Q. Yes, I can understand that, but it seems to 
me this is a very important question. 

A. Yes, sir, 

Q. And it points rather to the interest of the 
railway in immediate revenue rather than terms of 
long run traffic development? 

A. Yes, sir, but I mean to say that I do not 
think the railways can make rates that way, and not 
feel satisfied they are going to make some return 
when they make the rate. 

COMMISSIONER ANGUS: Q. Are you a little afraid 
that the Board might not let you reap where you have 
sown? 

A. They might not. Then again if we make a 
rate and it expires the industry might take us to 
the Board - 

Q. I do not mean a particular industry. I mean 

if your general level of return was rigidly controlled. 
If you gave developmental rates in view of later 
traffic you might never be able to raise that traffic 
to the general level. 

A. They might say you throw away too much money 
here and we are not going to give it to you somewhere 
else. They might think you were a little too generous 
in some quarters." 

In dealing with rates to assist industry, which 
are referred to as Development rates, the Railways must be 
most careful to ascertain how the proposed rate would fit 
in with existing rates moving the same or similar 
commodities in other parts of the country. 


In considering rates for new industry, one 
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question is the market to be served. If another 
Canadian industry is already Serving the market the rate 
granted to a new industry at a different location would 
have to bear a proper relationship to the existing rate. 
If this were not SO, .2 claim of unjust discrimination 
would be immediately made by the existing industry. If the 
Act were changed to permit reduced rates to assist the 
development of new industries without infringing the dis- 
crimination sections of the Act, the effect would be to 
give preferential treatment to the new industries, which 
is contrary to sound rate-making principles and, I submit, 
to sound business development. If the new industry to 
which special low rates were to be granted was not 
Serving a market already served by another Canadian 
industry, the rates granted to the new industry would 
have to bear some relationship to the rates already 
established in another territory or the established 
industry could by comparison, claim that its rates were 
unreasonably high unless the railways could show 
differing operating or traffic conditions. If an estab- 
lished industry can pay the going level of rates on a given 
commodity it would require compelling reasons to show why 
a new industry could not pay that sane level of rates. 

The Board of Transport Commissioners, under the 
existing Act, do not initiate Development rates. They are 
initiated following conferences between the Railways and 
prospective shippers. If the rate put into effect by the 
Railw®ys is not unjustly discriminatory or unreasonably low, 
the Board would approve the rate, even if a complaint were 
made. The manner in which Railways presently treat 
Development rates is that the rate structure is not, and 
Should not be made, a vehicle for planning industrial 


development if, in doing so, injury will be caused to 
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ire Mr. Sinclair 
existing industries Shipping the same or similar products, 
or the revenue needs of the railways not given full 
recognition. 

Alberta has proposed a new Section, No. 329A (3) 
on this subject. Canadian Pacific is opposed to the 
proposed legislation, because it would permit preferential 
rates to new industries and the imposition of unjustly 
discriminatory rates on existing industries and cause 
industrial dislocation and wasteful transportation 
Services. Under the proposed legislation the revenue 
position of the Railways would also be adversely affected, 
because a new industry would claim that the new Section 
gave them a right to a preferred rate whether actually 
needed or not. If the new industry was on one railway 
and the established industry was on another railway, the 
established industry to protect its market and the railway 
which serves it to protect its traffic, would be forced to 
meet the preferred rate, with the result that the new 
industry would not secure preferential treatment but the 
Riilways would be granting rates lower than necessary to 
both the old and the new industries. This would be a clear 
example of the uneconomic effect of market competition 
within Canada. The proviso of limiting to three years, 
without the approval of the Board, preferred rates to new 
industry and the giving of the Railways the right to cancel 
the rate at any time does not answer, I submit, the objec- 
tions to the proposed legislation. 

Mr. Jefferson, in the evidence I quoted earlier 
in my discussion of this subject, pointed out the difficulty 
of taking out low rates extended to develop industry. I 
think that nothing has been made clearer during your 
Commission's hearings than the fact that while industry 


seems to be able to afford increases in other expenses such 
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as labour and materials, it would appear that they can 
least afford an equitable increase in freight charges. 
The granting of Special rates quickly leads to the claim 
that the industry has a vested interest in the low rate, 
and a demand that the low rate be continued. This demand, 
Traffic officers of a public service utility or the 


regulatory Board, would find very hard to Overcome. 


(Page 23725 follows) 
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LaPIRY Rates, 


Railways publish Special rates to meet certain 
circunstances or conditiohs, and such rates are Opera- 
tive only for a specified time, unless sooner cancelled, 
changed or extended. The expiry date is specified in 
the tariff after which date the normal class or con- 
modity rate applies, 

Lxpiry rates have been used by Canadian rail- 
ways to meet two very dissimilar situations. The most 
colimon use of Expiry rates is to meet waiter or truck 
competition that is not existent throughout the year, 
In the case of rates put in to meet water competition, 
for example, they apply from the L5th of April until 
the end of November, during the Open season of navi- 
gation. If the navigation season remains open for an 
extra two weeks the expiry date can quite easily be ex- 
tended. In this way, flexibility is given to the rate 
Structure. 

The other condition for which they have been 
used is to give a concession to particular traffic. 
Examples of this type of Expiry rates are found in the 
Special existing rates on Alberta coal to Ontario points 
and the former special rates on Seed Grain. 

In the case of the special rate on alberta 
coal, when it was instituted there was some doubt that 
it wasa compensatory rate. Owing to changed con- 
ditions, however, there is no doubt whatever that the 
rate is non~compensatory and 1 should say that the 
Failways are now attempting to have these coal rates 
put on a proper basis, and a recent tariff has ex- 
tended these rates to the end of June Only, rather 
than the full year's extension as has been the normal 


course. It is interesting to note that alberta 
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(Vol. 70, p. 14403) said that i? the rates were non- 
colupensatory they should be raised. The reason for the 
Short extension is to enable the negotiations that are 
now under way to be completed, 

The special Seed Grain rates were in effect for 
for a short period durin; each year for many years, 

It may well be questionable as to whether these Svecial 
rates were compensatory when first instituted in 1915. 
In any event, the hailways, by civing voluntary ex- 
tensions down until last year, did extend these rates 
at a@ tine when they were non-colpensatory. Like a 
number of other instances, it is an example of the 
hailways extending concessions to agriculture when they, 
On account of revenues, felt they could afford to do 
SO, OF on account of their view that to raise the rates 
to a proper level might have had a detrimental effect 
On agriculture, 

The impact of rising costs resulted in de- 
pressed rates being under review at the time all rates 
were frozen under iartime Prices & Trade Board Order 
No. 92. ijhen this order was cancelled in 1947, steps 
Were again taken to review all low rates and, asa 
Tesult, after very careful consideration, the Traffic 
officers took out the special rates on Seed Grain 
which were based on only 50% of the normal com- 
modity mileage scale. The action of the Provinces in 
demanding that all low rates be raised before any 
general increases were authorized by the Board gave 
further impetus to the proposals of Railway Traffic 
officers to raise all low rates. I think it can be 
taken for granted that, after the trouble Railway 
Traffic officers have had with long extensions of 


expiry rates, your Commission can be assured that 
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@ situation similar to that which developed in the 
Seed Grain rates will not recur, 

To require the approval of the Board prior 
to allowing an akpiry rate to expire, as has been sug- 
gested in a number of Submissions to your Commission, 
would unduly hamper the Railways in maintaining a 


proper and necessary flexibility in the making of rates, 


The written submissions of Canadian Pacific are 
at pp.» 101-108 of Part I, Mr. Jefferson's evidence is 
&% Vole 74, pp. 15045-99; Vol. Sl, pp. 16191-93; Vol. 
Sh, pp. 16502-28; Pp. 16584-86, 

Strictly, the Subject of international rates 
covers traffic moving, between points in Canada on the 
One hand and points in the United States on the other, 

Related to this matter but not, strictly 
Speaking, international rates, are the so-called over- 
head traffic movements which cover movements between 
Canadian points or between american points passing 
through either the United States or Canada, 

Mir. Frawley has proposed an amendment to 
Section 338 by adding a subsection which has to do with 
Overhead traffic between points in Canada. I will dis- 
cuss this later. 

Pirst I wish to discuss international rates, 
Strictly so-called. Under Gections 338 and 339 of the 
Railway act, the Board requires the filing of any joint 
tariff of rates covering movements to or from Canada 
@nd originating or destined in Canada. Similar juris- 
diction is given to the Interstate Commerce Commission 
under Section 6 of the Interstate Commerce Act, 

‘ihile the Railway act requires a joint 
throueh tariff in which a Canadian carrier participates 


to be filed with 
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to be filed with the Board, it cannot control the rate 
designated in that tariff except to order the Canadian 
carrier to withdraw from the joint rate. Similar 
jurisdiction is held by the I.c.c,. covering carriers 
Operating in United States territory. 

It follows, therefore, that joint inter- 
national rates must be a matter of negotiation between 
the .ailways involved and such joint rates cannot be 
prescribed by either the Boarg OF “Cheb. Ca. “Ae 
through joint rates were not in effect, the applicable 
rate would be a combination rate of the factors on and 
off the international border. Such a combination would 
be a higher than a joint through rate that might be 
negotiated between the Railways in Canada and in the 
United States, 

There are many through international joint 
rates between Canada and the United States, both in 
wastern and western Canada. There is a full scale of 
joint through class rates between points in Official 
Classification Territory in the United States (that is, 
east of the Mississippi and north of the Ohio and 
Potomac Kivers), and points in Hastern Canada. These 
rates make lower than the combinations on the border, 
In ‘iestern Canada, on the other hand, there is not a 
full line of joint through class rates between ‘jestern 
Trunk Line Territory (Jest of Mississippi and ‘jest Bank 
of Lake Michigan to Inter-Mountain) and points in 
western Canada. The reason for this is the higher basis 
of class rates in Western Trunk Line Territory in the 
United states, Therefore, any joint through class rate 
related to the United States rates would be higher than 
the applicable rate to the border and the standard 


mileage class rate from the border to jestern Canadian 


~ 


. 
‘a, [Ab 
Sa ¥ 


* 
th wy 
. 
Gye. 
~~ 


“4 
- 

4 Made 
« o 
* 
cad wy 
td 

4 
is 
- 
* 
a 
5 
; 2 
i 


” e 
b -~ or 
7" * 

~ 10 eotia 

wv i 

- 

mete : 
a 
re 

> 
> pee 

ws + 

Ra a he? 


. 


ara 


J 


~ 
be 


- 
’ 
rh 
‘% 
We 


~~. 
: Be (= > la am OF 
. Fe J » , “A ad 
= oid ‘ ~ 
° te > i 1d *. ' 
Lt& J j» " om oe Om, . 
¥ - t 7 » toa 3 t ’ 
\ PS - * 
i ~ i : v 
: i i: . : | © oy : 
wee - ” 
. 
. , . . ~ ad * 
‘ re i 
: 
. ¥ . “ % Ue" 
o » iva - 
‘ : ; STAs 
Pama ’ JBe edsw : 
> ‘ : v 
Rates & * : 
4 . . bane | “ ry - ; 
3 Dikw be Oe 2 
te’ ‘ ; 
: . Th £554 ALi 
é “ aw & 
¥ l UBC Bis 
. a ? - 7 
a iJ 3 i 
. y 6315 
: ‘ ey + re 
— + ee: $2 4 3 4 
VS x o4 4 P bah 
wee 7 
i ik , ¢ : 
; <P t Toke 3 M 
7 37 A é 4 
“2 oe 
. ba: 4% , Fl :. 
5 . - . oe . 
- ws 4 u 
a3 
* 454 Cox ‘Fall 7 
4 ’ ‘As 
. 4 - 
to @ - 
: 
a 7 ¥ é s se a ¢ a 
~ 
% * Vl 
4 4 . 
5 ‘ 4 ilies 
: \ 7 a 2 
' 
- - *; f fa). } 
Lid ué is 
‘ ry a) ey 4 
ie # Ad Boake bes ‘ 
“a . » 
. aeatsiga DEG wu 


+ + a | sos § Levers TALS, 
agai eLdfoiig? 


ct 9780 easiec BaAeo Cis 


- 25/29 = Mr. Sinclair 


destinations, Mr, Jefferson, at pp. 16584-5 of Vol. 
C4, made this clear: 
"de Now is there a difference in the rate 
levels in the ‘estern United States as 
compared with the Hastern United States? 
Ae It is higher in Western United States 
than in Eastern Unitea States, 
ve What significance has that on the question 
aS to whether there are or are not through 
class rates between ‘iestern Canada and 
Western United States? 
A. ‘iell, the significance that I would attach 
to it is that the rates in Western United 
States are so high that if you take their 
rates to the boundary and add even our 
Standard mileage rates north of the 
boundary, you get a lower rate for the 
international movement than the move- 
ment wholly within the United States for 
an equivalent distance." 
There were a number of representations made 
to your Commission in Western Canada and the point 
was often referred to in your proceedings by Mr. Frawley 
that Canadian Railways in charging the standard mile- 
age class rates from border gateways in Western Canada 
were in some way placing an undue burden on traffic 
moving into Western Canada. I submit that this is 
Clearly not so, 
The claim that lower rates should apply from 
border gateways rather than standard mileage class rates 
cannot be supported, because such rates would only en- 
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producers to the detriment of the Canadian producers 

and also to the detriment of railway revenues. American 
carriers would not give the same consideration to 
traffic moving southbound from Western Canada to 
Western United States points. 

I do not wish to spend time going through, 
once again, the many discussions which we have had 
during the proceedings regarding the necessity for in- 
creasing joint through international rates to the same 
extent at the same time as rates in the United States 
are increased, 

I think Mr. Jefferson's evidence has made it 
abundantly clear that there is an absolute necessity 
of maintaining the continuity of joint international 
rates via all gateways and that if increases in joint 
through international rates were not authorized by the 
Canadian Board at the same time as increases were 
authorized in the United States, the American carriers 
would increase the rates and take the full amount of 
the increase and not share such increase with their 
Canadian connections, 

The alternative would be that they could can- 
cel the through rates and let the traffic move on border 
combinations, If the American carriers took the full 
amount of the increase and did not share it with their 
Canadian connections, Canadian shippers and consignees 
would not benefit and there would be a loss of revenue 
to the Canadian Railways which would have to be made 
up by increasing other charges. If the American car- 
riers, on the other hand, took the alternative and 
cancelled the through rates, the resulting border com- 


binations would make higher rates than would be obtained 


by applying the American increases, 
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The experience during price control, when 
increases on joint through international rates were 
authorized, was an acknowledgment by the ‘iartime Prices 
and Trade Board of the necessity of handling inter- 
national rates in the manner in which they have always 
been handled by the Railways. I submit this is most 
cogent evidence that the Canadian Railways! method of 
handling joint through international rates is in the 
interest of Canadian Shippers and consignees, 

It is in the interests of both United States 
and Canadian Railways to promote the free movement of 
traffic both within their respective countries and 
between Canada and the United States. 

AS pointed out by Mr. Jefferson in Volume 143 
at page 15048, in publishing through joint international 
rates the general policy of the United States rail- 
roads is that they will not agree to through rates from 
origins in Canada to destinations in the United States 
On @ lower basis than is applicable on the same com- 
modity within the United States and, likewise, the 
Canadian railroads adopt a similar policy with respect 
to rates from origins in the United States to des- 
tinations in Canada. This obviously is sound so as to 
protect industry in either country. 

The necessity for applying the American in- 
creases to the joint international rates is made clear 
by Mr. Jefferson's examples of newsprint paper moving 
from Three Rivers, Que. to Chicago as compared to 
newsprint from Millinocket, Maine to Chicago, and also 
his example of lumber from Seattle to Boston compared 
to lumber from Vancouver to Boston. (Vol. 74, pp. 
15060-1; pp. 15086-9), 


Another point on the matter of international 


rates which I would like to discuss is the suggestion 
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that the Canadian Shipper or consignee would benefit 


if there was a convention or Something of that nature 


between Canada ana the United States which would vest 


in some body Jurisdiction Over international rates, 


Lt if the Submission of Canadian Pacific that if such 


a body were established, the result would be the same 


as exists today. During Mr. Covertts examination of 


Mr. Jefferson, this point was, I Submit, clearly dealt 


with and I would like to refer to Vol. 84, p. 16509, 


where the following occurred: 


"Q. 


Now, Mr. Jefferson, do you think that 
there would be any advantage in joint 
Sittings of members of both the 
Interstate Commerce Commission and 

the Board of Transport Commissioners 
On Questions of joint through inter- 
national rates? 

I would not think 80, 2104 

There would be no advantage at all? 
No, sir, 

Could you tell me why you think there 
would not be? 

Because, I would say in answer to that 
question, you would be no farther ahead, 
because the way things are done is what 
Should be done, and would no doubt be 
done if you had joint sittings of the 
two Commissions, because it is in the 
interests of good business to do it 
the way we are doing it today. 

And, therefore, you say, that any 
recommendation that there should be 


joint sittings between members of the 
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two Boards, is really not worth con- 
Sidering, because the effect would be 
bound to be the same? 

4. Yes, you would accomplish nothing." 

Manitoba has accepted the position of 
Canadian Pacific on the Subject of international and 
related rates, Mr, Shephard, Vol. 118, p. 21415 said:- 

"Manitoba accepts the evidence of Mr. Jefferson 
to the effect that the present system of 
increasing the Canadian portion of inter- 
national and related rates in accordance 
with increases granted by the I.C.C. in the 
United States is necessary and no change is 
recommended in regard to the method of 
handling these rates." 

The jurisdiction of the Board On overhead 
Movements will be found in Sections 338 and 339 of the 
Act, 

Alberta, Vol. 108, p. 20015, has proposed a 
new subsection to Section 338, to be 338 (2), which is 
obviously designed to meet the restrictions provided 
in tariffs on international movements which prohibits 
the use of the international rate on traffic moving 
Prom & point in Canada, through the United States, to 
another point in Canada. These restrictions are placed 
in the tariffs at the instance of Canadian railways to 
protect their through Canadian rates, In the United 
States there is a rule that no rate will be recognized 
unless the tariff is on file with the I.C.C. and the 
United States lines are protected by having combinations 
through Canada which might work to defeat the through 
United States rate blocked because Canadian railways 


do not file their local tariffs with the I.C.C. The 
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reason for this cooperation between the Railways of 
Canada and the United States to protect their through 
rates against the aggregate of local rates which would 
make lower than the through rate, is because local 
rates are often brought about through conditions which, 
of course, would Only be effective in the local ter- 
ritory and should not inure to the benefit of traffic 
which is not subject to Such local conditions, such 

as through traffic on which the Railways are trying to 
protect their published through rate. 

The result of albertats proposed Section 338 
(2) would in effect compel the Railways to apply to 
traffic moving wholly within Canada the benefit of a 
rate in the United States, not on file with the 
Canadian Board, regardless of the fact that the con- 
ditions which necessitated the local United States con- 
petitive rate do not extend to Canada, 

I submit that Alberta's proposal is clearly 
an attempt to secure a lower rate where there is no 
justification whatsoever for Such lower United States 
rate being used to break down purely Canadian rates on 
purely Canadian movements, 

I submit that the proposition of alberta as 
set forth in the proposed Section 338 (2) is unsound 
from every recognized principle of rate-making and can 
Only be characterized by examples that have been demon- 
Strated time and again throughout your hearings of 
Mr. Frawley grasping at straws and looking for ad- 
vantages which cannot be secured without dislocating 
Sound established rate-making principles. 

In considering slberta's proposed Section 338 
(2) I also wish to stress that its effect would be to 


force the Canadian rate to be governed by a rate in the 


4 


oo 2eaewe betinv afsool 2at ‘heotatieseoen Holdw naoigtd 


ne exsetbet setts: Bpaicisp2 cay 
Aguas ted? steers, ot ies nace 
Lstwow wha eastser tLeool “to skate Sis re nite: 
iapol aeusped Od « &I6t guomdt ead alt cot ' 

., HoldW woclitines Mguosde bis oty adguord. nevte PRET ov } 
—¢od ifeoal ent al avidoette - ‘ei “yino Bivow .(6100 0 “tp he 
od tard “iy aA benet edt of etunt gon Livoile bes tosis y: 


1 


itave ,eacttiibans Lasol toe of Jodi due Jon el doldaw 
on goiytd eta agewlbst edd dotdw 50 ‘oh tTeet avoid ‘65 
wader Agsoxis Dertetidug atolls ‘tostorg 
BEE gosivnad, 7 rer nn tg @ieszedia “lo divest eur a 
ot gicgs ot eyawibel aig Lequos pooiTe ‘ol Biwow (3) 
io Jitesed sis bans) atidiw yllodw satyou ol Trew 
gAt Atow eL2t no Jon ,setevl betfay edd ial Soe 


agop eit ¢ads desi edd To eeslotaget 4 pused et Bt es peO 


| ~abened oc bnetxe Jon ob ovst ev Lud ey 
yineelo at ieaogoiq a" srredink teit tiadee T f : a 
on af stand atedw aret tewol B emoes oF JquetIs Be : 
aedase. hed hav comod owe Tot tevenadadie not ssorresesgy 
no Betee neibeasd Yiety MWOS asetd of ORS gated alee 
wednemevon astesas yletug 
$n adtedin Ia anliteogo ty end teas = toms = hy : 
Saat at 48) BEt aotstos® beeogorg edd Al detot vee 
fae. bas gaidan-eeart to elgtonlag bes tngooet yrere, wtso'e 
-aaiee neat sewed only selaiexs Yd hesivet osteo od “yiseo R- 
‘in eentteed 0% rege alee bas oaks betexte ” 
-be 10% gaidool Bas aweite 72 apiqbens qeiwert » aid 
gaiiesciaid 1vddiw Setwese ad sense aoldw peaatner 
-eelqionlag galdea-e3s et beuhsnatnd ‘bawos 


: v 
ME sotteoee Sepoqotq e*aiisdia gntsehiease, Bhs pe “ 
ot ad biuoe gostte ert tads esetse of _AelW 9 I on 
7 ee Pi a 
oid ni ejet 2 Yd sentereg ed eit enzo ed? goxos 
* 5 od of etet t oe Se 
Sipe , i 
er ae 


Le T 


"29735 = Mr. Sinclair 


United States over which the Canadian railways have 
no control, nor any voice whatever in the establish- 
ment of it, and which rate would not even be on file 
with the Board of Transport Commissioners. It would 
be manifestly unreasonable to expect the Board to be 
forced to recognize by statute, as lawful, rates on 
purely Canadian traffic under its sole jurisdiction, 
which they know nothing about and are not even able 
to check or verify and on which they would have no 


voice as to their reasonableness or unreasonableness, 
EXPORT AND IMPORT RATERS. 
a ATES 


Mr. Jefferson's evidence is at Vol. 74, pp. 
1 5099~58 54 Vol; 83, pp. 16425-29, 

It isa recognized principle of rate making 
that there may be a difference between export and im- 
port rates and domestic rates, The circumstances and 
conditions Surrounding the two movements are entirely 
dissimilar, 

Before discussing Hxport and Import rates, 
I would like to emphasize that Alberta's proposals for 
mandatory equalization would preclude export and im- 
port rates from ever being on a lower basis than dom- 
estic rates. This point was called to Mr. Frawley's 
attention by Dr, Angus. Mr. Frawley disclaimed any 
Such intention but admitted that his draft legislation 
might have this effect. The point I wish to make here 
is that it indicates the far-reaching effects of remov- 
ing from Section 314 the words "under substantially 
Similar circumstances and conditions" and, if I may 
Say So, the failure of Mr. Frawley to think the matter 
through, 


In dealing with Export and Import rates there 
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are two factors that must be given weight: 

1. The haul within Canada is only a part 
of the through transportation movement 
and charge, 

<« Port competition is most important, 
This circumstance has no relation to 
domestic movements, 

The general principles applying to 
discrimination cases are applicable in dealing with 
export and import rates, However, the Board has 
Specifically dealt with export and import rates in 
Numerous decisions. I have not the time, nor do I 
think it is necessary, to discuss many of the Board's 
Judgments on this Subject. « number of the more in- 
portant statements of the Board will be found in Fraser 
Valley-Surrey Farmers Co-operative Association v, 
Canadian Pacific Railway, 43 O.R.¢. 97. This Case 
was referred to during the Commission's hearings in 
Alberta and British Columbia. In the Surrsy Farmers 
Case the Board, at p. 122 quoted fron One of its pre- 
vious decisions as follows:- 

"Commenting very briefly on the broad 

question of import or expart rates 

lower than the domestic rates, it may 

be stated that the rate structure has 
always recognized such a condition » and 
the Board has also approved of it as being, 
under certain circumstances, a proper One, 
not contrary to the provisions of the 
Railway Act. In many decisions of the 
Board, the carriers have been required 

to establish import and export rates lower 


than governing when the same traffic is 
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moving locally between the same 
points in Canada, and the Board 
has stated, in many decisions, 
that an import rate is in no sense 
a@ necessary measure of the 
reasonableness of the domestic 
rate, or proving that unjust dis- 
crimination exists. Such rates 
are but proportions of through 
tolls governing on the traffic 
from point of origin to final 
destination, Further, import, 

@S well as export, traffic is 
Subject to port competition." 

If we are to have a reasonable rate 
structure in Canada, which is in the public interest, 
and which allows traffic to move freely) ititia 
beyond me to understand how we can have export and 
import rates maintained always on the same basis 
as domestic rates, 

Export and Import rates apply to traffic 
moving to and from countries outside of North 
4uu6lica. Since there are many ports competing for 
this traffic, established relationships both on the 
Hast and on the \iest Coast must be maintained if an 
orderly flow of traffic is to continue, Views have 
been expressed by the Maritime Transportation 
Commission which, if given effect to, would dis- 
rupt a relationship which has been built up between 
the atlantic ports extending all the way from 
Montreal to New Orleans, and which relationship 
has existed for over 70 years. The views of the 


Maritime Transportation Commission will be found 
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in Volume 1 of their Submission, at pages 94 to 97. 

The crux of their complaint is this, that they 
want to maintain at all times during the season of open 
navigation on the St, lawrence River, under all circun- 
stances, a fixed relationship between Montreal and Saint 
John. This without regard to whether export or import 
rates are used or whether the domestic rate, plus ter- 
minal charges, might make a lower charge to Montreal than 
the regular export basis, and regardless of whether it 
would disrupt the long existing relationship between 
Saint John - Halifax and the United States atlantic ports 
of New York, Boston and Portland, 

Any disruption of the port relationships on 
export and import traffic could have far reaching effects, 

Under the long established principle of port 
relationships it has always been recognized that where 
the local domestic rate to any individual port city, 
plus the terminal charges to make the necessary delivery 
on the dock, makes lower than the published export basis, 
that such local rate, plus the terminal charges, cannot 
be exceeded. This is not only true of hontreal, but is 
equally true of all other ports, including the Maritime 
ports, 

Mr. Jefferson, at page 15054, Volume 74, quoted 
from Orders of the Board, which authorized the rates to 
and from the Canadian ports being increased to the same 
extent as rates were increased to and from related United 
States ports. 

The Board, in granting the United States in- 
creases in the rates to the Canadian ports, Stated that 
it was deemed by the Board to be expedient in the public 
interest that the maintenance of the parity of port 


relationships should be preserved, 
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The Maritime Transportation Commission has 
Sugeested an amendment which would reguire that the 
Board, in fixing just and reasonable rates, Shall give 
due consideration, among other things:- 
(Sec. 325(5)(da)) 

",e, to the effect of changes in export 
and import rates in disrupting the 
relationships between Canadian ocean 
ports and the Board shall, upon the ap- 
plication of any party interested, or 
may of its own motion, inquire into the 
incidence of all or any export or import 
rates fixed or determined since the 27th 
day of March, 1938, and shall change and 
alter such rates in such manner and to 
Such extent as it may consider necessary 
or expedient in order to restore the 
relationships which it may find to have 
been disturbed." 

I submit that the only result of the amend- 
ment would be to cause disputes that the present 
practice of the Board has not been in the public 
interest, and that it has prejudiced Canadian ocean 
ports. It must be remeibered that not only the ports 
of Saint John and Halifax must receive eyuitable treat- 
ment from the Board, but also the ports of wuebec, 
Three Rivers and hiontreal. I say there is no 
necessity whatever for the proposed amendment because:- 

1. The Board has shown by its Orders grant- 
ing increases that it did so after due 
consideration of what was expedient in 
the public interest. In coming to its 


decision the Board, of course, included 
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consideration of any disturbance 
that did take place in an existing 
relationship between Canadian ports, 
«» The Board would, of necessity, have 
to follow the present practice. If 
the present practice was not followed 
the relationship between Canadian ocean 
ports and United Se.tes ocean ports 
would be disrupted. This result, un- 
doubtedly, would be detrimental not 
Only to Canadian ports themselves, 


but Canadian interests generally. 
AGREED CHARGES 


The written submissions of Canadian Pacific 
are to be found in Part I, pp. 87090. Mr. Jefferson's 
evidence is at Vol. 68, pp. 14010-54; Vol. 7h, PDe 
15014-6; Vol. 77, pp. 15569-79; Vol. 78, pp. 15643-56; 
Vol. 79, pp» 15812-18; Vol. 82, pp. 16289-304; Vol. 8h, 
pp. 16475-93. 

Agreed charges are an important source of 
revenue to Canadian Railways. In 1949 the revenues of 
Canadian Pacific from traffic moving under agreed 
charges was estimated to be in excess of three and one- 
quarter million dollars. This is shown in Exhibit 
(49)-181 in the 20% Case. If Part V of the Transport 
act were repealed, a very substantial part of this 
revenue would be lost to the Railways. 

Prior to the enactment of Part V of the 
Transport Act, Statutes of Canada 1938, Chapter 53, the 
Railways could not enter into a binding agreement which 
would enable them, under specified terms and conditions, 


to move goods at a lower rate for one consignee or 
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GToup of consignees than the rate applicable to the 
public generally, 

the Railways applied to Parliament for the 
right to make agreed Charge tariffs so as to be better 
able to meet unregulated competition. This unregulated 
competition is to be found in bulk movements by water 
on the Great Lakes and Upper St. Lawrence but is more 
particularly prevalent in the motor truck field, 

You will recall that Mr. Jefferson, Vol. &£, 
pe 16269, stated that "if all modes of transportation 
were properly regulated and regulations fully enforced 
there would not be the same necessity for agreed Charges 
as there is today." 

Mir. Hazen Hansard, who appeared for Canada 
Steamship Lines, which company is only partially regu- 
lated, at Vol. 70, p. 14308, recognized there was some 
justification for agreed Charges, "so long as adequate 
control of all competing transport agencies has not 
been brought into effect." 

Part V of the Transport act enables the 
Railways to compete with unregulated competition to an 
extent that is not otherwise available to them. 

The present provisions of the Act are 
generally satisfactory to the Canadian Pacific al- 
though we have no objection to the greater flexibility 
which would arise if the Canadian National proposals, 
aS now submitted, were put into effect. This was made 
clear by Mr. Jefferson during his cross-examination by 
Mr. Covert, which will be found at Vol. 82, pp. 16289-304. 

In the proposed legislative amendments sub- 
mitted by the Provinces, only Manitoba has dealt with 
the question of agreed Charges. Manitoba proposes to 


repeal in toto Part V of the Transport act. However, 
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I note during Mir, Jefferson's direct examination, 
lur. Frawley interjected and you, my Lord, asked him if 
he coulda draft some amendments to meet the needs of the 
Small shipper, about whon he is allegedly concerned. 
This will be found in Vol. 68, p. 14029. Mr. Frawley's 
answer was:- 
"I thought I woulda try with a very 
short one, calling for its repeal. 
THE CHAIRMAN: But anybody can do that, 
MR. FRALEY: I shall see what can be done to 
make it fair. For example, the 
Lion Oil Company cannot meet the 
conditions. Mr. Jefferson wakes 
it sound very Simple, but the small 
business man can only get it if he 
meets the condition. 
THe CHAIRMAN: We need not pursue the argument 
any further at this time, and if 
you would be so kind as to draft 
your proposal, then at the proper 
time we will argue its merits," 

In spite of your Tequest, we have had no pro-~ 
posed amendment from Alberta, Mr. Jefferson, you will 
recall, took the position that the agreed Charge legis~ 
lation was not unfair to the small shipper. The Act 
makes it clear that on application any Shipper not a 
par y to the Agreed Charge can get the benefit of the 
rate by applying for a fixed charge. 

Mr. Frawley and hr. Shephard seem to have been 
under the impression that a small shipper who did not 
have facilities at a railway unloading station or who did 
business in areas not served by railways would be unable 


to secure agreed Charges on as favourable a basis as 
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another. This is not the fact as was made clear by 
Mr. Jefferson, Vol, 79, pps 15814=7, 

I would also like to recall to your Commission 
that there has been no complaint from any Shipper party 
to an agreed Charge and that you, my Lord, referred to 
this fact at Vol. 79, p. 15818. I also think it is 
not without significance that no Provincial Counsel 
has been able to produce a witness who could positively 
give an instance where anyone was suffering an in- 
justice under the present Agreed Charge legislation, 
“he witnesses for the Provinces contented themselves 
with hypotheses anda theory. 

I hasten to recall the evidence of Mr. Christian 
of Anglo-Canadian Oil, which evidence will be found in 
Vol. 4 at pp. 485 and 203. His complaint really 
amounted only to this; that he was not prepared to de- 
prive himself of the use of trucks where that method 
of transportation suited his convenience, and thereby 
enable himself to obtain the same rate as his competitor 
On the same conditions, I submit that lir. Christian 
Suffered no injustice under the existing agreed Charge 
legislation. 

Mr. Moffatt, Vol. 50, p. 9573, took the 
position that Agreed Charges should be compensatory, 
Should bear their share of increases, and should be 
made more generally available to all firms. Agreed 
Charges are, undoubtedly, compensatory, as can be seen 
by reference to the table at page 80 of Part I of our 
appendix. The compensatory nature of agreed Charges is 
also a matter that the Board must give consideration to 
under Section 35 (13) of the Transport act. as to the ~ 
agreed Charges bearing their share of increases; where 


the agreed Charges can be renegotiated at a higher basis, 
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this has been done, according to the evidence of Mr. 
Jefferson. The majority of agreed Charges, it must 
be remembered, apply on high rated traffic. (Vol. 82, 
pe 16034), 

Mr. Moffat'ts Sugee stion tHe eae a Charges 
Should be made more generally available to all firms 
was clearly shown under croSs-examination to mean that 
he wished to have the agreed Charge reduced to the 
same status as an ordinary competitive rate. Mr. 
Shepard made this clear in his argument (Vol. 119, p. 
£1553). This, of course, overlooks the fact that under 
Section 35, s.s. (1) of the Transport Act, the Board 
shall not approve an Agreed Charge "if, in its Opinion, 
the object to be secured by the making of the agreement 
can, having regard to all the circumstances, adequately 
be secured by means of a Special or competitive tariff," 

Mr. Harries, appearing for Alberta, in Vol. 56, 
a stern ee aS a ee ae pee ee sae ne “Wal Ss abe in favour 
favour of/the Railways doing so. He tried to Support ae 
this on the basis that the Railways, by making agreed 
Charges, enter into the economic Sphere of the truck, 
but at p. 10936 he admitted he did not know that in some 
of the Agreed Charges provision was made enabling the 
Shipper to ship by truck within a certain mileage, even 
though one of the agreed Charges in which this is per- 
mitted is one covering Petroleum Products out of Calgary 
and Valesso. (agreed Charge No. 36). 

I think it should be emphasized that, if the 
Railways are not in a position to make a firm agreement, 
Such as provided in the agreed Charge provisions of the 
Transport act, shippers can use the fact of competition 
to bargain with the Railways or with the truckers for 
lower rates than the competition and the cost of provid- 


ing the service warrant. This fact was recognized by 
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Mir. Harries at p. 10926 of Vol. 57, when he said that 
he understood that there had been instances of this 
practice, 

The automotive Transportation association of 
Canada has attacked Part V of the Transport act, and 
has recommended its repeal, I say it ill behooves the 
truckers to come before your Commission and ask to have 
the Railways denied a method of meeting unregulated 
competition when, at the sane time, they object to 
regulation of interprovincial and international truck- 
ing by the Dominion, which is the Only body which has 
jurisdiction over these types of movement; and they 
ob jected to coming within the Transport Act in 1938 
when, if they had done so, they would have had the 
Same benefits as the Railways when serving competitive 
points. (Goodman, Vol. 55, p. 10493). It should also 
be remembered that Mr, Jefferson, at Vol. 68, pp. 
14050-51, stated "the contract truckers originated the 
idea of an agreement with Shippers" and Mr. Jefferson 
also expressed the opinion that the so-called "contract 
truckers" were more numerous than the so-called "common 
carriers" by truck. 

Mr. Shepard (Vol. 119, p. 21553) suggests 
that it is the view of his Province that the Agreed 
Charge has enabled the Railways to eliminate truck con- 
petition rather than to meet it. Certainly, if Rail- 
ways are able to keep certain traffic from moving by 
truck they are only able to do so because they are 
able to handle the traffic at a charge to the shipper 
which the truckers are not prepared to meet and give 
the service the Railways are prepared to offer, In 
view of the fact that the rail rate is compensatory, 


Surely this proves that, for that traffic, the railway 
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is the most economic Inedium,. 

the views of Canadian Pacific can be summed 
up in this way -- Parliament, after very full con- 
Sideration, recognized the necessity of giving to the 
Rallways a method to meet unregulated competition, 
Unregulated competition has increased rather than de- 
creased since the Agreed Charge provisions of the 
I'ransport Act were enacted in 1938, The two major 
railways in Canada have fron eight to nine million 
dollars annually of revenue involved in Agreed Charges, 
This traffic is profitable traffic, as the provisions 
of the act make it necessary for the Railways to prove 
that their net revenue position will be improved by the 
Agreed Charge, 

.';hen we have the Prairie Provinces violently 
objecting to necessary increases in freight rates, it 
is more than a little difficult to understand why they 
propose eliminating a method which will allow railway 
net revenues to be increased in a manner that is fair 
to the Railways and to the Shipping public. 

I submit that Part V of the Transport act is 
necessary to the Railways and certainly should not be 
repealed, If anything, it should be amended to remove 
Some of the more rigid controls in the existing legis- 


lation. 
NATIONAL TRANSPORTATION POLICY 


Written submissions of Canadian Pacific will 
be found at pp. 197-202 of Part I. Evidence was given 
by: Mr. Crump at Vol. 66, pp. 13821-24; Mr. Newman, 
Vol. 93, pp. 17658-9; pp. 17696-715. Considerable 
evidence on Highway Transport was given by Mr. Gaffney, 


Vol. 48 et seq. 
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The level of prosperity in any modern state 
is particularly dependent upon the transport industry. 
Canada has a tremendous transportation plant. The 
growth of the transportation industries in Canada has 
been phenomenal. The provision of the excellent trans- 
portation facilities now enjoyed by Canadians was a 
result partly of Government assistance and partly the 
investment of private funds. The initiative of develop- 
ing transportation facilities in Canada has been largely 
left to private enterprise. This is true of rail, water 
and highway and, to a lesser extent, of air transpor- 
tation. Canadian Pacific is definitely not of the view 
that the best interests of Canada will be served by 
having the transportation industry controlled and managed 
by government. 

The government's substantial entry into the 
rail transportation field arose on account of over- 
expansion of rail facilities and the inability of pri- 
vate companies to meet their government-guaranteed 
financial obligations. 

after considerable pioneering work had been 
done in the field of air transportation the government, 
desiring a rapid expansion of the air transportation net- 
work in Canada, largely supplanted private enterprise in 
this field. Today the largest operator is the government- 
owned Trans-Canada air Lines, although Canadian Pacific 
air Lines is providing service over some thousands of 
route miles and smaller operators are active in meeting 
transportation requirements in many communities. 

Inland water and coastal transport services 
are very largely under private enterprise. 

The national transportation policy of Canada 


must be one which will permit efficient low-cost 
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factor in Canadian transportation is the carriage 
of goods and persons by rail. ‘ater, air and highway 
transport are essential to the Canadian economy, but 
it is submitted the present promotion of these media of 
transport through government assistance and lack of 
effective regulatory supervision is contrary to a sound 
national transportation policy, 

Canada has had one experience of the results 
of excessive promotion of transportation facilities. 
lhe settlement boom of the early 1900's and the desire 
of Canadian governments to extend transportation 
facilities far in advance of the needs of commerce 
resulted in the bankruptcy of two of the three trans- 
continental Canadian rail lines and the entry of the 
government into the transportation industry as the 
Owner and operator of a large transportation plant. 
That the excessive promotional activities of govern- 
ments in the transportation field prior to the First 
orld \jar were incompatible with the aim of economical 
and efficient transportation is a historical fact which 
has been recorded in many places, including Volume 1 of 
the Kowell-Sirois nheport, p. 69. 

It is not without significance, I submit, that 
the abolition of tolls on Canadian canals in 1903 coin- 
cided with the excessive promotional activities of the 
government in other transportation fields. The tremen- 
dous expenditures by governiients on facilities used by 
highway and air transportation, the continuing govern- 
ment expenditures on canals, docks and wharves, and 
the possibility of much greater government expendi- 
tures on inland water transportation, all suggest the 


definite possibility of Canada once again, through 
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excessive promotional activities, preventing a proper 
national transportation policy being effected. 

The desirability of having a transportation 
policy on a sound economic basis has been frequently 
Stated, I submit to date, however, the obstacles in 
the way of achieving this aim have apparently proved 
éreater than the conviction that remedial steps need 
to be taken. The problem is to have a co-ordination 
of the various media of transport so that each may 
best operate in its proper economic Sphere, It is not 
the view of Canadian Pacific that the economic sphere 
of the various media of transport can be defined with 
any precision, nor is it our view that restrictions 
should be placed on any media of transport so as to 
artificially assign segments of the transportation 
requirements to the various media. 

How best to attain the essential national 
Canadian transportation policy does not lend itself to 
easy solution. We have constitutional difficulties 
through the Provinces! jurisdiction over highways, The 
Dominion, however, has undoubtedly jurisdiction over 
railways, inland waterways and coastal shipping, as 
well as aeronautics. In the highway field, I submit 
the Dominion clearly has jurisdiction over the inter- 
provincial movements of passengers and goods by high- 
way transport, as well as international movements by 
this medium. There is no uniformity of regulatory 
Supervision over the various media of transport with- 
in Dominion jurisdiction. The control exercised extends 
from the elaborate control over railway transportation 
to no control at all over highway transportation, 

If the Dominion is to continue to exercise 


control over rail transportation, and I have heard no 
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One Suggest that some control is not advisable in the 
public interest, then Surely the Dominion should ex- 
ercise some control over highway transportation. If, 

On account of the constitutional difficulties, control 
Over the total highway transport field caunot be brought 
about, that should not, I Submit, deter the Dominion 

in exercising its jurisdiction to control that portion 
of highway transportation which is clearly within its 
jurisdiction, 

I submit that your Commission should recom- 
mend to Parliament the enactment of jegislation to 
vest in an administrative tribunal power to control 
and regulate highway movements of passengers and goods 
interprovincially and internationally, and should also 
recommend that the Dominion take the initiative in 
bringing about uniform regulation: of highway trans- 
portation within the provincial ambit of jurisdiction, 
first through co-operation and agreement, and failing 
that, by amendments which would transfer jurisdiction 
Over highway transportation throughout Canada to the 
Dominion, 

Some Regional differences in the railway rate 
structure have resulted from the necessity of the rail- 
ways meeting competition, That is not to say that such 
anomalies are, under the existing circumstances, un- 
warranted, However, I submit that these differences 
would be lessened if all transport media were required 
to cover, by the charges made for services, the total 
economic costs of providing such services. Undoubtedly, 
as has been recognized by Deering & Owen in their book 
on National Transportation Policy, published by the 


Brookings Institution in 1949, at p. 87: "When one 


form of transportation is subsidized by public 
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expenditures for basic facilities, traffic may be 
attracted to the subsidized agency because rates do 
not have to cover total economic costs", 

Canadian Pacific has not the personnel, the 
facilities nor access to necessary records to enable 
a thorough study to be made of government subsidies 
both direct but more particularly indirect to highway, 
water and air transportation. From material available 
and the study Canadian Pacific has been able to give 
to the problem, it would appear clear that transport 
media competing with the railways are receiving sub- 
Stantial subsidies, I understand, however, that the 
research staff of your Commission has been giving con- 
Sideration to this problem and it is not my intention 
to discuss transportation subsidies in detail. Certain- 
ly all railways in Canada have received government 
assistance. On account of the tremendous risks in the 
initial stages of the development of each media of 
transport, I think it can be admitted that some govern- 
ment aid was necessary to augment private investment 
if the transportation facilities were to be inaugurated 
and encouraged. It is the submission of Canadian 
Pacific, however, that water, highway and, to a lesser 
degree, air transportation have now become firmly es- 
tablished in Canada and government assistance is not 
necessary to secure development of these media ona 
proper economic basis. 

There are continuing subsidies being received 
by all media of transport except railways and it is no 
answer to the railways' problem of meeting subsidized 
competing forms of transport to point to the fact that 
in the initial stages railways were recipients of 


government aid, 
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Dr. Locklin, in his book on the Economics 
of Transportation, Third Edition, at p. 839, covers 
the point in this way:- 

"That they were subsidized admits of no 
doubt. Such subsidy, however, is of little 
Significance at the present time. Land 
donated to railroads for rights of way has 
entered into present valuations and rate 
base in the same manner as if it had been 
purchased. Funds originally donated to 
railroads for construction purposes have 
been converted into physical property 
which enters into the rate base. Very 
little, if any, of the subsidy granted 
to railroads has relieved shippers of 
paying any part of the current expenses 
of operating and maintaining the railroad 
System or has relieved them of the burden 
of paying, if possible, a return on the 
capital invested in railroads. Part of 
the cost of water, highway and air transport, 
however, is borne by the taxpayer and not 
by those whose goods are transported by 


these agencies." 


Page 23753 follows 


awollot ARTES Saat Te. 
| ) . ia! hie fae 4 
wetted 22 Senthil 

a PS 
yee ee 


enre to, abi -Sinatinsbpetiascannnte 
a Paal_ » ead. dasgetg. adit, 29, consort thagte t. 

. £pd.SW.,20 gidglt, oT abpomtbar odsbeseaob 54) 
plet bag, eiplesy isy daegerq opal .betetae 
feed, bad. db thee, Senged.omse, aityatvgeed 
03, Deteneh, Rileaatio. aha | besedeneg .” 
_Sysd getoqung soijouzisao: 701. ebaontior 


Mot 9q0%q, Asolevag ojat baireynco. need 
NOV, ond. evat.,ead oval. exetaesdpliw 


; Pedarsg. Vhtedue edt Jo yas 24, elsshl 
to ppeqqiae. bayoilet apd ebsorliet of 

Bpaaegse. inet1uo. att Io.dteq: “BOS BALA » in 

_baquiter edd Rotahetnten:Ren gasgeregeo: 40. 


aebiud ads to meds -beveiLlet,eatt-20 moseye 


: adit AG Widest # eld isaoq “Th, g0iNags to: 
io Jiat .9hequilex gt -bedegval Ladlgeo 
gttoqenat 3 SLB bap yswigith  ~teadaw Te: aan et 
Jon. dar. xeaqnes ead yd eariod al _revewod is ad 


yA Dedroqenmss o16 Bhods.eaonw ssaont xd 


*,eeLonegs goeds ). ° 
ive ne 24 


4 aaihied 


en oo 


=« B375> - Mr. Sinclair 


Where there is 4 continuing subsidy to competing 
media of transport which is paid by the taxpayer, there 
is an undoubted hardship on the railways and those using 
its services. In dealing with water transport, Deering 
& Owen, National Transportation Policy, at page 88, say:- 

"It is true that charging tolls would 

result in dislocation yet the absence of tolis 
means hardships on those carriers, shippers and 
sections of the country which do not have the 
advantage of cheap transportation on toll-free 
facilities but which must nevertheless help 
defray their costs." 

Subsidies to competing modes of transport also 
prevent the proper economic distribution of transportation 
facilities and distribution of traffic among the various 
media according to proper economic Spheres. Dr. Lockiin, 
at page 843, says: 

"If water transport or highway transport appears 

to be cheaper, because the taxpayer pays part of 
the costs, there will be a tendency to over- 
expand these transportation facilities, even 
though they may not provide a cheaper or superior 
mode of transport when all costs are considered." 

Canadian Pacific has investments in all media of 
transport in Canada, with the exception of pipe line 
transport. It is convinced that each media of transport 
has a definite service to perform and, in its ow 
Sphere, each medium of transport can efficiently provide 
economic low-cost transportation in accordance with what 
we submit must be the national transportation policy. 

To perform its proper function, Canadian Pacific does not 
believe that water transportation, air transportation or 


highway transportation require subsidies except in rare 
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instances where service is being performed in advance 
of traffic requirements or where service is performed 
for sociological or defence considerations. 

I do not wish to overlook a new development in 
Canada in relation to the activities of the federal govern- 
ment. Last year we had the first example of federal 
government granting substantial aid for highway con- 
struction. Very substantial sums are being allocated 
by the dominion government in aid of the Trans-Canada 
Highway. This facility will be used by highway transport 
and we submit that your Commission should recommend to 
Parliament that any highway construction grants out of 
the federal treasury should only be made on the condi- 
tion that highway transport using any facilities to which 
federal aid is extended should be compelled to bear a 

fair proportion of the cost of constructing and main- 

taining such facilities. I submit that the federal 
government aid to highway construction will no doubt 
increase, The experience of the United States I think 
is indicative. The beginning of federal action in the 
United States on a nationwide basis occurred in 1916, 
with the enactment of the Federal Aid Road Act which 
provided for an appropriation of 75 million dollars over a 
period of 5 years. This can be contrasted with the 
present position where the United States federal govern- 
ment is committed to a 450 million dollar aid programme 
for each of the fiscal years ending June 30, 1950 and 
1951. (National Transportation, Deering & Owen, 
pp. 106-7). 

If Canada is to expand its highway programme 
for use in part by highway transport it should at the 
earliest possible date have a realistic approach to 


determining and collecting user costs for use of highway 
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facilities. I submit that it is clear that the time 

to establish a policy of user costs in connection with 
highways is now, before government expenditures on a 
basis not surrounded by such a realistic approach become 
established, 

I would like to emphasize that railroads 
compete with highways and the distinction I have in mind 
is that the competition arises not only from the so- 
called for-hire common highway carriers or from contract 
carriers, but also from firms and individuals who 
transport their own goods. In determining and collecting 
user costs from highway users, a realistic approach could 
be made in allocating the burden between private passenger 
vehicles, commercial passenger vehicles, farm trucks, 
commercially owned and operated trucks, contract carriers 
and general for-hire carriers. 

Air transportation is today providing stiff 
competition for the railways on long haul passenger 
travel. Mr. Newman expressed the view that the big 
field for air transportation expansion was in the cargo 
Pield. Air transportation provides economic benefits 
on account of the speed with which it can move persons 
and goods. The economic advantages gained by this 
speed should, I submit, be reflected in the costs charged 
for the service rendered’. amd it is most important, 
in my submission, that the users of the service pay 
the cost of providing air service to prevent economic 
waste of labour and materials and to prevent dislocation 
and economic loss through unfairly hampering other media 
of transport in their proper field. 

Canadian Pacific recommends, therefore, that 
your Commission recommend that air operators be charged 


a fair proportion of the cost of providing airports, 
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aids to navigation and meteorological services. 

That all media of transport bear the cost of 
facilities used by them is basic to a proper control of 
transportation in Canada. It is also of the utmost 
importance that effective regulation be exercised over 
all media of transport if co-ordination is to be brought 
about. This has been recognized by students of trans- 
portation and, what is likely more important, by the 
government. In 1938, when the Transport Act was « 
enacted, the Board of Transport Commissioners was given 
jurisdiction not only over railways but also certain 
inland water movements and also air transportation. 
Subsequently air transportation was placed under an 
independent regulatory tribunal by the Aeronautics Act, 
and control over coastal water transportation was extended 
through granting certain regulatory controls to the 
Maritime Transportation Commission. 

The section of the Transport Act with which I 
wish to deal at this time is Section 3(2) which provides: - 

"3(2) It shall be the duty of the Board to 

perform the functions vested in the 
Board by this Act and by the Railway 
Act with the object of co-ordinating and 


harmonizing the operations of all 


Amended carriers engaged in transport by rail- 
S.C.Chap 2% . 
1944-45 ways and ships AAf/ ohbAPt/ and the 


Board shall give to this Act and to 
the Railway Act such fair interpre- 
tation as will best attain the object 
aforesaid." 
By depriving the Board of Transport Commissioners 
of control over air transportation and by not extending 
to them jurisdiction over highway transportation and 


only over a part of inland water transportation, I 
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submit the Board of Transport Commissioners cannot 
effectively co-ordinate transportation in Canada. 
Canadian Pacific's views in regard to regulatory super- 
vision of the various media of transport are expressed 
in its written submission at pp. 201-2 of Part I and I 
would like to read that now:- 

"Although the main factor governing the 
provision of service should be the natural 
economic controls imposed by cost of service and 
value of service, to the extent that such economic 
controls need to be supplemented by administrative 
controls, the administrative controls should be 
coordinated for all forms of transportation. 

"Canadian Pacific submits that your 
Commission should recommend that the administrative 
tribunals controlling inland water and air trans- 
portation should be required before licensing 
any transportation service to determine whether 
the service to be provided will be redundant 
and to consider the effect of such redundancy 
on the existing forms of transportation. 

"Tn the opinion of Canadian Pacific it is 
difficult to establish either uniformity of 
regulation and procedure or the true coordination 
of the various ckmpeting forms of transport 
except by means of a regulatory body with 
unified control over all forms of transportation 
and Canadian Pacific accordingly submits that some 
means should be provided by which this can be 
brought about. This would not necessarily mean 
an immediate elimination of such bodies as 
the Air Transport Board but it is rather intended 


to suggest that one board with different branches 
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would be superior to several boards functioning 
independently." 

Mr. Hume, on behalf of the Canadian Automotive 
Transportation Association for Canada, and Mr. Shepard, 
on behalf of the Province of Manitoba, are apparently of 
the view that it is the position of railways that trucks 
Should be artificiallyrestricted. On behalf of the 
Canadian Pacific I wish to emphasize that this is not so. 
Our position is that control is necessary to see that 
highway transport in particular should live up to its 
obligations, that is to say, provide regular service 
at fair and reasonable rates not lower than the full 
economic cost of the service without unjust discrimination 
or undue preference. If this is restrictive, I say it 
is restrictive in the public interest, 

Mr. Hume (Volume 118) in stating that: inter- 
provincial and international highway transportation 
should not be regulated by the Dominion, made a point of 
the fact that there was a relatively small number of 
over-the-road vehicles now engaged in this service. My 
answer to that would be that the time to have realistic 
control would be at the outset and it is only the Dominion 
which can provide such realistic control. I do not 
think that any one considering Section 92(10)(a) of the 
British North America Act could seriously question the 
Dominion's power to control the movement of persons 
or goods interprovincially or internationally. 

The last point % :. with which I wish to deal 
is Mr. Hume's suggestion which is summed up at page 
21355 of Volume 118, that any coordination between rail 
and highway should be done by cooperation between the 
railways and existing truck operators. There are many 
reasons why the Canadian Pacific should not in any way 


be restricted from providing 4 highway transport service 
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where it is good business to do so. Mr. Newman made 

it clear (Vol. 93, pp. 17716-7) that it was not the 
intention of Canadian Pacific to supplant the truck 

but that we would only use independent truckers where 

they could provide the service we needed at an equal 

or lower cost than we could provide it ourselves. Mr. 
Newman in his evidence, (Vol. 93, pp. 17697-707) 

set out some of the reasons why we could not contract with 
independent truck operators in providing an integrated 
rail - highway service, and I will not take time to 
review them now. I think the difficulties of securing 

a proper contract between two competing agencies is so 
serious that Mr. Hume's proposal is impractical and 

would unduly restrict the ability of railways to reduce 
costs through a proper blending of the economic advantages 


of rail and highway transport. 


(Page 23765 follows) 
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MR. COVERT: Just before Mr. O'Donnell opens, 
my lord, I just received a further telegram from about 
sixtcen manufacturers an New Brunswick in which they state: 

"AS manufacturers of New Brunswick the 

undersigned industries are strongly opposed to 

the extension of the Maritime Freight Rate Act 

to apply on shipments eastbound to the Maritime 

Provinces as proposed by the Province of New 

Brunswick as it would be contrary to the findings 

of the Duncan Commission as recognized by the 

Maritime Freight Rate Act stop We are compelled 

to submit this telegram because evidence presented 

to your Commission would suggest that there is no 

opposition to the eastbound proposal stop 

Would you please read this telegram into the 

records," 
It has been signed by, as I say, about sixteen manufacturers 
including T. S. Simms & Company Limited, Enterprise 
Foundry Company Limited, Enamel and Heating Products, 
Limited, Marvens Limited, Northern Machine Works Limited, 
Beatty Snowflake Lime Limited, Moosehead Breweries 
Limited, Barbour Company Limited, Wilson Boxes Limited, 
Wallace Manufacturing Company Limited, Sussex Ginger 
Ale Limited, Brown Holder Piscuits Limited, Record 
Stove and Furnace Company Limited, Ganong Bros. Limited, 
the J. S. Brown Manufacturing Company, T. McAvity and 
Sons, and Ferguson Atlantic Underwear Limited. I will 

| hand it to the reporter. 

MR. SINCLAIR: There is one point that your 
lordship asked me this morning and that was in connection 
with the study as to passenger expenses and revenue. The 
exhibit that we filed was Exhibit 180, and that arose in 


this way. In Part I of our Submission in the last 
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complete paragraph on pege 124, we referred to studies 
of this nature which were filed in the 21% Freight Rate 
Case, 

In volume 81, page 16188, the Chairman (you, sir) 
asked if we would provide a study Showing passenger 
losses and in Volume 85, pages 16597 to 8, Mr. Liddy 
filed and explained Exhibit 180. Now, this exhibit 
Shows an apportionment of railway operating revenue and 
expenses between passenger and freight services for the 
year 1948 and it is an allocation and an allocation only 
based on all-inclusive costs. 

Volume 90 at page 17300 Mr. Covert asked Mr. 
Liddy if on the whole -- and I use his words --"on the 
whole class 1 roads in the United States regarded their 
passenger situation as a serious one that, generally 
Speaking, they pee twiealias a losing business", and Mr. 
Liddy answered by: "I do not think they regard it so 
much as a losing business in so far as they would make 
more money if they had no passenger business. They 
regard it very much like we do that the passenger 
business is not able to bear its prorate share with 
freight on all the items of expense," 

THE CHAIRMAN: You just referred to a page in 
Volume I of your Submission. What page was that? 

MR. SINCLAIR: That was page 124. That is 
where we made some references to these statistical 
allocations of all costs. 

THE CHAIRMAN: Well now, give me the number of 
the exhibit. 

MR. SINCLAIR: 180,, my lord. 

THE CHAIRMAN: Just one exhibit? 

MR. SINCLAIR: Yes, 180. 

THE CHAIRMAN: What was the final figure? 
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MR. SINCLAIR: ‘Those figures that are shown on 
this exhibit required some explanation and -- 

THE CHAIRMAN: We have the explanation but give 
me the final figure there. 

MR. SINCLAIR: It shows here that the expenses 
solely related were $39 million odd. The expenses 
apportioned were $52 million odd, to make a total of 
$91 million odd and the revenues were $62 million odd. 

THE CHAIRMAN: We are to hear from you then, 
Mr. O'Donnell? 

MR. O'DONNELL: Yes, my lord. 
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ARGUMENT SUBMITTED ON BEHALF OF THE CANADIAN 
NATIONAL RAILWAYS BY 


MR. H. E. O'DONNELL, K. C, 


May it please the Commission. On opening the 
argument on behalf of the Canadian National Railways it 
occurred to me desirable to read the Order in Council 
under which this Commission was constituted, that part 
pertaining to the Canadian National Railways. 

By Order in Council P.C. 6033 of December 29, 
1948, the Commission was directed to -- 

"Review the capital structure of the Canadian 

National Railway Company and report on the ad- 

visability or otherwise of establishing and 

maintaining 
the fixed charges of that company 

on a basis comparable to other major railways 

in North America." 

The Canadian National welcomes this first real 
opportunity to put before any tribunal having jurisdiction 
to inquire into the subject, the merits of its request 
for consideration and adjustment of what, in its view, 
areunjustifiablefinancial burdens which, through the years, 
have beclouded its operating results and precluded the 
great majority of Canadian people from understanding the 
efficiency of its operation and its value to the nation 
as a whole. 

In the hope that it may be of assistance to 
the Commission in its consideration of our argument re- 
gardingthis specific subject, I feel it desirable to bring 
to your attention briefly certain characteristics unique 
to the Canadian National Railways. 

Now, this railway, owned as it is by the govern- 
ment, occupies a special place in the national economy. 


It operates mileage of great magnitude, larger now than 
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that of any other railwey in North America. It serves all 
the ten: provinces of Canada, a large share of the respon- 
sibility for the development of Canada's national re- 
Sources are borne by it, the thousands of miles in its 
operation mileage may well be called "pioneering lines". 
As has been said, it purchases commodities of a greater 
value and gives employment to more people than any other 
industrial undertaking in the country. The national 
welfare of Canada is closely connected with its own. It 
operates under tremendous financial handicaps and by 
reason of its history has greater Special problems which 
have created corresponding financial burdens. By 
necessity obliged to operate pioneer lines, strategic 
lines and thin-traffic lines, its net earning power is 
greatly restricted, and in relation to this earning power, 
its fixed charges are grossly excessive. These burdens 
which it has borne since its inception in 1923, have 
through the years been aggravated by new lines of a 
Similar nature which have been acquired or entrusted to 
it for operation. 

In the further hope that it will be of assistance 
to the Commission in its deliberation on the very im- 
portant subject of the recapitalization of Canadian National 
Railways, I wish to recall to the Commission very briefly 
end in a general way, the historical circumstances under 
which this system came into being. 

The Commission will remember that during the 
first Great War, the Canadian NOrthern Railway and 
Grand Trunk Railway Company of Canada with its subsidiary, 
the Grand Trunk Pacific Railway Company, fell on evil 
days and that it became necessary for the Canadian 


Government to assume the burden of operating these 


privately-operated properties. 
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Financial difficulties of the predecessor 
railways resulted in the Drayton-Acworth Commission, 
which commission recommended the establishment of a 
Dominion Railway Company to be pines by the crown and 
to be operated under the jurisdiction and authority of 
the Railway Commission as a commercial enterprise to con- 
duct the operations of the bankrupt companies. 
COMMISSIONER INNIS: Do you include the National 


Transcontinental in that set-up? 


MR. O'DONNELL: Yes, I do, by reason of its having 


been entrusted after the incorporation of the Canadian 
National Company. You will remember, after the Canadian 
National Railways was incorporated the National Trans- 
continental and the Intercolonial were entrusted and made 
part of the system and have been operated ever since. 

COMMISSIONER INNIS: Well, it was worked out 
in relation to the Grand Trunk Pacific in some sort of 
agreement? 

Mr. O'DONNELL: That is right. 

COMMISSIONER INNIS: Now, is that included in 
the discussion of the Grand Trunk with you or is it 
separate? 

MR. O'DONNELL: Well, the whole thing is inter- 
woven and at the time the Canadian National Railway 
Company was incorporated the entire package of railways, 
so to speak, was turned over, the companies were trans- 
ferred, the railway properties and the assets and 
liabilities of those various . corporations. 

The whole enterprises or all those enterprises were 
turned over to the Canadian National Railway Company 
for operation and subsequently to the incorporation, 
as I stated, by P.C. 115, the National Transcontinental, 


the Intercolonial, the Lake Superior Branch leased from 


‘ huangoetindl seta, 0 aobdius ryt 
eolasiomod sonowojaamyena ast ‘at Bed fuaea t syauttes 

# to tnomlatfdeteo edt ‘bebrrgamciog nofeetamos ania sa 
‘hes mors add %d bonwo od ad yanqMod wewbtalt pakupien| 

to Ytisoadtue bag nottotbet«vt ent ste tara a6 


“105 ot Setugisdae islovemmos f “8s nobeatamoy yewl ish ont 


-2olnegmos tqumdned oat 10 eaottszego odt’ toub | 

fanotich ont ehulont voy of se 0MUT AAMOL SAI MMID | . a 
tqu-toe tadt oat istrontinovansst 

nived att Io mosset yd 0b DT (es. sd UGMMod'O, AM 

| nsiberse> o2 +6 nokheroqioomt ests sotts betevidas med » 
. tsibsasd oft setts ,.sedmemor, (fiw wor sYasqmod L[syolieX 
“One fsacttell oft betstoqrooat asw eyswlish Isn0ttel 

sbem bra Dotevains orsw Lelriolostetai, adv bas Ladgonttnos. 
,sontea weve hetareqo noed sved bar. mateye ade 20 Teg 


tuo boextow eew 3h ,-ffeW. ; BLM ASMOLESrLMMOD LY on A 


to ¢noe smog ak oftios? aoim? brace end of notistler at m ; 
staomberga . A 

~Grigit ef teal :clHMMOd'O |, aM a 

“gt bebefont todd ek” ywot -seIMMt Ries ae 


Vf al. to soy delw) aawtT, basi edd) Xo moLeesoekb ‘saz 
; P 
_ Setetsqos. 
“‘Sotnl ef agotat cLlodw oft. .ffow) siISMMOdloO . aM 
yowltan-LsnoideW matbensd: odd omit, ond, 36 brs, Sindh had Ks 
eayewlian 20. apeaiosq, stitnn, ond bed dnogtoont RaW engined A eh 
~BheTh sro eotarqmos ett .19yo, beriwd 25W.,.AsSqa OF, OB 


brie .atoeses att bee , ae kbzeqonG aie od? ybettet " 


« BHO LSFS20G10 9... oh BUOLIBY eaadd te peltitidall: he 
: ysew aseligiedas saots. fle 10 soabitared se alodw ont a 
Vd Eaegmes sowl tad ienottst nat sna d ott ot -2EvO., bserwt 


¥ 


tak? eragroocl end oF yldneupsedua Bris nohtatsds past ull 
‘istnoatinooshad? Lanottst, one SEE Bi vd. pea Lat, Fy, 


ei i i oe 
moet peeset cdonetad 10 LNOGHE salad odd Latapsoanestal ov oe | 
Biter 


? a 
i - 7 ' , 
Pal tes iY 


eel San nicl oe esi) Malan 


7 ENT Ta. = Mr. O'Donnell 


the Grand Trunk Railway Company, the Prince Edward Island 
Railway, the Hudson's Bay Railway and all the rest were 
entrusted for management and operation. 
THE CHAIRMAN: How far did the majority of those 
reports go? 
MR. O'DONNELL: In what way? 
THE CHAIRMAN: Respecting railways. 
MR. O'DONNELL: Well, as you will remember, 
the Drayton-Acworth Commission went into the whole 
matter of these roads, the Canadian Northern, the Grand 
Trunk and the Grand Trunk Pacific, and it also went 
into the matter of the Canadian Pacific, and also dis- 
cussed the National Transcontinental and the others, and 
in its recommendation for the review of the pussibilities 
there were, faced as the Government was with these 
bankrupt roads and liable as the government was for 
their debts, the Drayton-Acworth commissioners -- and 
I intend to discuss that in some detail later -- 
THE CHAIRMAN: Those roads which you refer to as 
bankrupt roads are shown on the report, aren't they? 
MR. O'DONNELL: Yes, they are mentioned and 
the Grand Trunk Pacific and the Canadian Northern in 
recommendation No. 23 of the Drayton-Acworth commissioners 
-~- they are expressly referred to there and your lordship 
will remember that that recommendation is: ! 
"We do not recommend that the Grand Trunk, the 
Grand Trunk Pacific and Canadian Northern 
Companies be allowed to go into the hands of 
a receiver." 
They had previously reviewed their position and 
said: "Well, they are insolvent but we do not think you 
should let them go into the hands of the receiver." 


The reason for that was that the government being, so to 
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Speak, guarantors, the report of the DraytonCommission 
said that they should not be allowed to go into bank- 
ruptcy and then we have Recommendation 27: 
"Having come to the conclusion that direct 
ownership by the Government is to be avoided, 
and that ownership and operation by a commercial 
company is not possible, we recommend that a 
new public authority, a Board of Trustees in- 
corporated by Act of Parliament as the 'Dominion 
Railway Company' and that the Canadian Northern, 
Grand Trunk and Grand Trunk Pacific be trans- 
ferred to this body." 
Then comes a recommendation of great importance: 
"We recommend that the Government assume 
responsibility to the Dominion Railway Company 
for the interest on the existing securities of 
the transferred companies." 
Now that, I contend -- 
THE CHAIRMAN: The Dominion Railway Company? 
MR. O'DONNELL: When it was incorporated, 
instead of being given the name Dominion Railway Company 
| it was called the Canadian National Railway Company. 
That, briefly, is what the Drayton-Acworth 
| Commission recommended at that time, and subsequent 
to that, as your lordship will remember, we have this 
| Order in Council P.C. 115 entrusting those other 
government railways. That is on the 20th of January, 
1923. We have the Intercolonial, the National Trans- 


continental, Lake Superior Branch 178864 from the Grand 


Trunk Pacific Railway Company, the Prince Edward Island 


Railway and the Hudson's Bay Railway. These were all 


entrusted so that the Canadian National -- 
THE CHAIRMAN: Were they all not entrusted by 
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the same Order in Council? 


MR. O'DONNELL: No. All those I have mentioned 
are covered by Order in Council P.c. 115, 20th January, 
1923, and I gave your lordship and members of the 
Commission copies of this some time ago. 

Now, I had just stated that the Drayton-Acworth 
Commissioners recommended the establishment of the 
Dominion Railway Company to be owned by the crown and 
operated under the jurisdiction and authority of the 
Railway Commission as a commercial enterprise to conduct 
the operation of the bankrupt companies. 

Then, I was going on to say that the incorpora- 
tion of the Canadian National Railway Company was provided 
for in 1919 bythe statute (9-10 Geo. V. Cap. 13) to 
perform the functions proposed bythe Drayton-Acworth 
report. Upon the nomination of its Directors by 
Order in Council P.C. 2094, on October 4, 1922, the 
incorporation became effective, and Canadian National 
Railway Company duly constituted. 

Your lordship and members of the Commission 
will note that the statute then while assented to in 
1919 provided that it was only upon the nomination of 
its Directors by the Governor in Council that the 
incorporation of the Company would actually become 
effective. That is provided in Section l. 

THE CHAIRMAN: Was it the 1919 statute that 
gave you the name you have now, Mr. O'Donnell? 

MR, O'DONNELL: Yes, Canadian National 
Railway Company was provided for by that, but Section 1 
says: 

"The Governor in Council may nominate such 

persons as may be deemed expedient, not less 


than five nor more than fifteen, to be directors 
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of the Company hereby incorporated, and upon 
Such nomination being made the persons so 
nominated, and their Successors, and such 
other persons as may from time to time be 
nominated by the Governor in Council as 
Directors, shall be and are hereby incorporated 
as a Company .. ." 

It was rather a strange thing that the Act was 
passed in 1919, but it made provision for its becoming 
effective only upon the nomination by the Governor in 
Council of the Directors; 

THE CHAIRMAN: Now the railways mentioned in 
that Act -- they are mentioned in that Act? 

MR. O'DONNELL: Yes. 

THE CHAIRMAN: They are all railways which 
otherwise would have been bankrupt and gone through the 
hands of a receiver? 

MR. O'DONNELL: That is my understanding. It 
covered all those railways which at the time were con- 
stituent companies. Your lordship will remember I 
gave you a list here some days back of the various com- 
panies and I read into the record the companies that 
formed what I had referred to as the "core" of the 
Canadian National Railways and this gave you the sub- 
Ssidiary and constituent companies. 

THE CHAIRMAN: What was referred to as the 
"core" is not necessarily restricted to those that are 
found in the statute of 1919? 

MR. O'DONNELL: No, my lord. | The statute of 
1919 dealt with the Canadian Northern and the Railway 
Commission. They are all listed in this schedule. 

THE CHAIRMAN: It dealt with all the railways 


that the Drayton-Acworth report said were bankrupt, that 
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is, by saying instead of going into the hands of a 
receiver they should be taken over by the Governmet? 

MR. O'DONNELL: No, at this time it was 
dealing with the Canadian Northern subsidiaries and with 
the Grand Trunk arbitration award and all the procedure 
that went with that had been disposed of. The Grand 
Trunk became part of the system as well and subsequently 
the Government Railways were entrusted by this Order in 


Counell P.O, Lis. 
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THE CHAIRMAN: Were ony railways put into the 
Canadian National Company thet were not in 3 perilous 
position? 

MR. Q'DONNELL: Not at that time, my lord. 

THE CHAIRMAN: They 911 were? 

MR. O'DONNELL: Except the Canadian Government 
Railweys which were not in trouble, but the others were all 
in trouble as the Drayton & Ackworth Commission Report 
Shows. They were in bad shape, 

THE CHAIRMAN: Well anyway they were sll the 


Subject matter of the dissentient Commissioner's report, 


who suggested that they be allowed to g0 into bankruptcy, 

MR. O'DONNELL: Mr, Evens! suggestion is that 
the dissenting Commissioner, Mr. Smith, would heve them 
go into brankruptcy, Now, I don't quite read it the same 
wey, but I don't think it makes very much difference, 
| THE CHAIRMAN: He likewise treated them as being 
imminently bankrupt, 

MR. O'DONNELL: He seid there W2S no doubt about 
that, but he thought, as I should think, they should be 
allowed to work themselves up as best they could. He had 
8 Scheme of reorganization of his own. I don't intend 
to go into deteils of what was the dissenting thought. The 


Drayton ° and Ackworth Report was the one I concentrated on 


inasmuch as thot is the one they acted on. 

THE CHAIRMAN: But the 1919 statute provided that 
this Company should teke over the same railways es were 
referred to in that report, 

MR. O'DONNELL: Oh, yes, the Canadian . Northern, 
and then it is mentioned, also, the Canadian Government Railways, 
but as we know Canadi.en Government Roilways then, the Inter- 
coOlonisl and Transconttinental, they were not in the game 


difficulty; but they were oll turned over to this new company. 
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Subsequently when the Grend Trunk wes ecquired it in turn 
was transferred to the Canadian Natlonol, and subsequently 
again we have P.C, 115 turning over, under the entrusting 
power, all the government railweys for management end opera- 
tion es they were at that time. 

Reference to the incorporetion and to the 
Constitution of the Censdian National Company is contained 
at Volume 109, p. 20027. 

In the beginning, as 2 result, Canadian Nationel 
was a conglomeration of the three railway compenies - 
Canadien Northern Railway Compeny, The Grand Trunk ond 
Grand Trunk Pacific, to which were edded by entrusting 
Order in Council, 3ll of the Canadian Government Railways. 
That is the Order in Council I mentioned a moment ago, 
rc. Lee or 20th of January, 1923. 

It hes been said on many occasions thot the 
Canadion National was born in insolvency, ond perhaps no 
one other phrase could more aptly describe the conditions 
which prevailed et the time of its birth. 

THE CHAIRMAN: You accept that? 

MR. O'DONNELL: Oh, I think without doubt, that that 
was the position, and I am quite prepared to say that the 
government only went into the railwey position by reason of 
the fact that it had .to save its own position as guarentor 
of the securities of these various companies. 

If one looks - through the Hansard reports, the 
discussion at the time the bill was going through the House, 
it will be seen that thot was the situation. Sir Thomos 
White, who was then Acting Prime Minister, had this to say: 

"Take the situation in Canada at the present time. 

We have found that private ownership of roilweys, with 
the exception of the Canadian Pacific, has failed." 


I have ommitted some parts of the report end I om giving only 
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the pieces that give the Sense of the stotement. 

"I stated the other dey and I state now, that 

private ownership plus politics have brought 

about the situetion with which we ere confronted 

in this country. The Government of Canada, in 

order to save its own investments, represented by 

its guerantee and the guerantees of the Provinces 

of this Dominion, to safeguard the transportation 

interests, has been obliged to take over the rail- 

ways they were administering today snd will be 

obliged to take over practically 911 the other 

railways except Canadien Pacific", 
I could find a number of other Similar remarks, but I think 
it goes without seying thet the position was that they were 
certainly in financiel Straits, very bad financisl straits. 

In the years immediately prior to amolgamation 
Some of the constituent lines had very edverse operating 
ratios. The Canadian Northern, for instance - not including 
the Intercolonial or National Tronscentinentel - had for the 
twelve months ending , Mey 31, 1920, 2.n operating retio of 
117.61%, with an estimate that it woulda be in excess of 
134% et the end of the year. Thet is in the 40% Case, 
Bi. Ce 130, 
Now, with operating ratioS guch es that which 


hed prevailed in, sey, the five year period preceding omel- 


gemation, there were operating deficits of nearly $50 
million - an actual annuel everage of $9,692,615 for the 
five years 1918 - 1922, Thset is Exhibit 214, page 17, 

The deficits spert from the operating deficits, the deficits 
overall, including interest on the debt held by the public, 
was $42,579,710 per yeer on the sverage for those five years. 


That is the position they were in at the time. 
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Now, it is most Striking that so soon as they 
are emalgemated and put together and operated as a unified 
system, that the operating ratio dropped to 91.8%. That 
will be found in the report of the Duff Commission at pege 
90. Heving taken thesc benkrupt roads and amalgamoted them 
and unified them, thet result was obtained in the first 
Veer. 

As to the co-ordination of the previously com- 
peting companies into a consolidated system, the Duff 
Commission said this (end I resa Section 32 of the Duff 
Report 

"32. Following upon the consolidotion of many lines 
into the Canadian National system in 1923, the rail- 
wey has been energetically administered and has 
deservedly won approval by its success in welding to- 
gether the various working forces of the seperate 
compenies in the consolidated system", 

I ssy that all too frequently the fact is forgotten, 
and also that by many it is never, even known, that in the 
years since amalgamation Canadian National Railways have 
never had an operating deficit. 

That is something that many people do not under- 
stand, and that is one of the reasons why it considers that 
its onnusl financiel reports and its operating results, 
its balance sheet, should be reviewed and edjusted so that 
the efficiency of the railway operations may be understood 
by the ordinary man in the street, without having to hire a 
chartered accountant to have him explain to him that these 
deficits are not operating deficits, but thet they are 
an accumulation of the errors of the eges past, the errors 
at «or prior to the turn of the century. That is whet 
the deficits flow from and result from, end it is not the 


present dey menagement and its operetions that brings about 
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these deficits, thot eech year sre advertised from one end 


of the country to the other 88 being © deficit which is not 


understood. That is one of the principal reasons for want- 


ing to endeavour to get this matter edjusted, so that the 
railroad will be given a reasoneble opportunity to make 23 
fair showing, as it was intended, in my Ssubmission,it should, 
at the time, by the provisions of the Drayton-Acworth report. 

The Commission will remember that the Drsayton- 
Acworth Commissioners had never intended,in my view,that 
these interest ee Should have been placed on the new 
company. Tpke fariot recommendation 28 says: 

"We recommend thet the government essume respon- 

Sibility to the Dominion Railway Company for the interast 
on the existing securities of the transferred com- 
panies" 

If that had been done - and they were $35 million odd at 

that time on the $804 million of interest bearing debt 

which was imposed on the new company - if they through 

the years had relief from that $35 million a year, it 

would never show the deficits that have been ‘recorded 

against it in the intervening years, 

THE CHAIRMAN: Can you tell us why they decided 
to do that. 

MR. O'DONNELL: Why this recommendstion was made? 

THE CHAIRMAN: No, why it was not cerried out. 

MR, O'DONNELL: On that espect of it I don't know, 
but I 5m saying it should heve been carried out, and I am 
Seying thot when the Dreyton-Acworth Commissioners recommended 
that what would have happened in the ordinary course of 
dealing with privately operated companies, the putting of 
thase companies through the Bankruptcy Court, when they 
recommended this should not be done in this particuler case, 


but thot these rsilweys of which the government had endorsed 
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the securities; when they recommended thet the one company 
Should not be burdened with the interest, end thet is the 
recommendation there end that recommendation wes not csrried 
out: I say that todey, some twenty-three years Later, it 
Should be done, and that is one of the things that we ere 
really asking for in this particular eopplicotion. 

Now, I heve reviewed the situetion of the railways 


as at the time, briefly, as at the time they were emelgamated,. 
IIT. CANADIAN NATIONAL RAILWAYS - TODAY 
ee a RAWAL - TODAY 


Now, sincethsat time much hes been done, and 
the Canadian National T Say todey is a very dominant force 
in the economy of Canadas; end the transportation facilities 
which are provided by that System are e far ery from what 
they were in 1923 when there were these bankrupt roads 
that were Struggling slong with their deferred maintenance 
and no equipment and their roads in very bad shape; that 
the situation, es it stands today, is much better than it 
wes then. 

In thet respect, your lordship end members of 
the Commission, you will remember thot we have the Chief 
Commissioner of the Boord of Transport Commissioners, ,; 
the Assistant Chier Commissioner, commenting on that fact, 
that since 1923 these roads have been fully integrated into 
one great ee transportotion system, and that it is very 
well and efficiently operated and meneged. I paraphrase 
the words which will be found in the 21% Judgment. Not only 
that, but our chief competitor, the Canadian Pecific, admits 
that thet is the situation, that these roads are well 
managed end efficiently operated. 

Now, the exttent of the Canadian Nationel operations, 
its plant end its equipment, we set out in some detail on 


pp. 7, 8 and 9 of the brief which was submitted. That is 
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Exhibit 214, I do not intend to teke time to read those, 
but the extent of the Operations of the Canadian National 
Railways today, I submit, is something that should be 
borne in mind when dealing with this° problem, 

We have heard a lot in the last few days of the 
Operations and difficulties of another tronsportation agency; 
but in order to get the proper perspective of this thing 
I say thet it is highly essential that we shouldappreciate 
the extent of the Operations sand the work that has been 
done by the Canadian National Railways today. Although not 
reading from the brief with all the details that may be 
found there in its Pages, I would just like to ask the 
Commission to have this in mind, that today it operates 
in Canada alone in excess of 21,600 miles of first main 
track miles, or a System total for all tracks of 32,100 
miles. The main track mileage operated in Canada exceeds 
by approximately 4,600 miles or 27% the mileage operated 
by the next largest railway in Canada. Compared on the 
basis of 311 operated mileage for 911 tracks in the system, 
it exceeds that of the other railways by 8,400 miles or 
30%. 

Now, as to its equipment, it has almost 2,600 more 
locemotives or Lag more than the next lorgest company, and 
it conducts operations with 105,000 odd freight cars and 
Some 3,300 passenger cars or 38%and 23% respectively more 
than those operated by its chief competitor. 

I am emphasizing this because I think the importance 
of this road should be realized and understood, and too 
few people know that, 

Now, during the year 1948 (these figures sare 311 1948 
which were included in the bricf) 40% more tons of revenuc 
freight were carried by the Cenadian National than any 


other railroad in Cenada, end 37% more freight revenues 
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were earned by it than its competitor. The 20 million 
more passengers which it carried exceeded by 47% those 
carried by the other railwoy. Now, I think it is high 
time that we understood exactly what the. position of 
the Conadian Nationel Roilways in Coneda is today. 


THE CHAIRMAN: We will take that up tomorrow. 


The Commission adjourned at 4.45 p.m. to meet agein on 
Wednesday, May 24, 1950 at 10.30 a.m. 
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